














CASES 
ARGUED AND DETERMINED 


. IN THE 


Supreme Court ot the State of Genrgia, 


AT SAVANNAH, 


JANUARY TERM, 1862. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, } JUDGES. 
CHARLES J. JENKINS, 





Aveustus Lewis, plaintiff in error, vs. THe STATE OF 
GrEoraIA, defendant in error. 


Uritan SKINNER, plaintiff in error, vs. THE STATE of GEoR- 
GIA, defendant in error. 


Wit11aM SKINNER, plaintiff in error, vs. THE STATE of 
GEorGIA, defendant in error. 


1. Where there is sufficient evidence to sustain a verdict, and the Judge 
who tried the case refuses a new trial, this Court will not award a re- 
hearing unless the principles of justice imperatively demand a new 
trial. 

2. An unexecuted agreement between the prosecutor and defendant to 
settle a criminal case, is no bar to the prosecution, nor is evidence of 
such agreement competent upon the trial of the defendant for the 
offence. 

8. It is not competent to prove friendly advice given by the defendant to 
the injured party after the difficulty is over, in order to relieve such 


defendant from guilt. 
(131) 
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4, An erroneous charge of the presiding Judge, which is immaterial to 
the issue on trial, and which could not injuriously affect the defendant, 
is no ground for a new trial. 

5. Three defendants may be indicted for an assault and battery, and one 
found guilty of the offence charged, and the other two guilty of ap 
assault only. . 


Indictment for assault and battery, in Burke Superior 
Court. Tried before the Honorable W. W. Hott, at Noy- 
ember Term, 1860. 


These cases, involving the same facts and questions, were 
heard together. 

William Skinner, Uriah Skinner, and Alexander Lewis, 
were jointly indicted in Burke Superior Court for an alleged 
assault and battery on the person of John Peel, who was the 
prosecutor of the indictment. 

The defendants electing to sever were tried separately. 

The facts of the case, as presented by the record, are as 
follows, to-wit : 

On the 25th of November, 1859, Peel “called at the house 
of Lewis, and proposed to sell an instrument for planting 
corn, Alexander Lewis, William Skinner, and two Uriah 
Skinners were present. The crowd appears to have been 
drinking to some extent, though not drunk. Lewis had 
taken four or five drinks, the two Uriah Skinners had taken 
two drinks each, and William Skinner had been drinking 
also. When Peel proposed to sell the “corn planter,” Lewis 
asked him how far it dropped the corn, to which Peel replied, 
three feet. Lewis sent for an ear of corn, which was shelled 
and placed in the planter, and it rolled about the yard. The 
“planter” dropped the corn sometimes three feet apart, some- 
times five feet, and sometimes did not drop it at all. Lewis 
told Peel that he did not want any such a “ planter,” and 
that he had wasted his corn, and either had to pay him 
twenty-five cents therefor, take a whipping, or pick up the 

corn and give it to his (Lewis’) hogs. Peel replied that he 
should do no such thing, and putting the “planter” in his 
buggy, and getting in himself, was about to drive off, when 
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William Skinner caught him by the coat collar in an angry 
manner, so much so as to break off the buttons of his coat, 
asking Peel at the same time, if he did not intend to pay 
Lewis for his corn before he left. Peel replied, “ what is it 
to you, you damned son of a bitch?” William Skinner then 
jumped into the buggy beside Peel, and struck him with his 
fist, and also with an umbrella; the defendant, Uriah Skinner, 
at the same time catching Peel’s horse by the bridle. Peel 
then whipped his horse, and drove rapidly away, some one 
of the defendants retaining his whip. After Peel had got off 
some distance some one of the crowd called to him to stop 
and get his whip, but Peel refused to go back, telling them 
that they might keep the whip. William Skinner mounted 
his horse and pursued Peel, and the two Uriah Skinners and 
Lewis followed in a buggy. They overtook Peel in an old 
field about one half mile off, when William Skinner again 
jumped in the buggy with him, and asked him why he called 
him a damned son of a bitch. Peel answered that he did 
not so call him. Lewis said to Peel that he need not deny 
it, for if he did, he, Lewis, would whip him, at the same time 
raising his stick, in striking distance. Peel then said, that 
if he said so he was sorry for it, and took it back. William 
Skinner struck Peel again with an umbrella, when the Uriah 
Skinner not indicted pulled him away from Peel, and turned 
him over to Uriah Skinner, the defendant, to hold, which 
‘the latter did, saying to William Skinner, that Peel had 
apologized, and that he should not hurt him. Lewis then 
asked Peel where he was going? Peel replied that he was 
going to Robinson’s, whereupon, Lewis told him that it was 
as near to Robinson’s by his house as by any other way, and 
proposed that Peel should go back and get his whip. Lewis 
took a seat in the buggy with Peel, and they all went back 
to Lewis’ house together. About the time they reached the 
house Lewis said, “ he will not listen to me, damn him, whip 
him, boys.” After that, Lewis gave Peel some friendly 
advice, directed him the way to Robinson’s, and Peel went 
off. 
Neither Lewis nor the defendant, Uriah Skinner, struck 
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Peel, or‘ attempted to strike him, nor did they counsel or 
advise William Skinner to do so. 

These are the facts as testified to by Peel. 

On the trial of Uriah Skinner, the defendant Lewis, and 
the other Uriah Skinner, who is a cousin of the defendant, 
Uriah Skinner, were sworn as witnesses for the defendant, 
and on the trial of Lewis the two Uriah Skinners were sworn 

, as witnesses in his behalf. 

By these witnesses Peel is contradicted as to the fact, that 
Uriah Skinner caught Peel’s horse while William Skinner was 
striking him; also as to the fact that Lewis threatened to whip 
Peel if he denied calling William Skinner a damned son of 
a bitch; also as to Lewis saying, ‘‘ he will not listen to me, 
damn him, boys, whip him;” and also as to the number of 
blows inflicted by William Skinner, the defendant’s witnesses 
testifying that William Skinner only struck at him once, and 
that was in the old field, and that then the umbrella flew 
open and only knocked off Peel’s hat without, (as the wit- 
nesses think,) hitting him at all. 

Whilst Peel was testifying as.to the friendly advice given 
him by Lewis, the Court stopped the witness, and would not 
permit him to testify as to what the advice was, and defend- 
ant excepted. 

After the testimony had closed, the Court charged the jury 
amongst other things, that they could find the defendant 
guilty of an assault without the battery, and that if the de- 
fendants were guilty at all they were all principals in the first 
degree; that in misdemeanors there was no such thing as 
principals in the second degreg or accessories, to which counsel 
for the defendant excepted. 

The jury found William Skinner guilty of assault and 
battery, and the other defendants guilty of an assault, where- 
upon their counsel moved for a new trial, on the grounds: 

1. That the jury found contrary to law. 

2. That the jury found contrary to the weight of evidence. 

3. That the verdict was contrary to law, because William 
Skinner had been found guilty of an assault and battery, and 
the proof showed that the defendants did not strike Peel, and 
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that if they were guilty at all, it must be for being present, 
aiding and abetting William Skinner in the offence com- 
mitted by him, and that the only legal verdict which could be 
rendered against the defendants, if guilty at all, was for an 
assault and battery. 

4, Because the Court erred in charging the jury as before 
stated. 

5. Because the Court erred in refusing to allow counsel for 
defendant to prove by Peel that this case had been settled by 
the parties at the previous term of the Court, and that he, 
Peel left the Court with the understanding that the ease was 
settled upon the defendants paying the Court costs. 

The Judge presiding refused the new trial, and that refusal 
is complained of as error. 


JonES & SturGEs, for plaintiff in error. 
MonTGOMERY, Solicitor General, contra. 
By the Court.—LumMPkKI1N, J., delivering the opinion. 


William Skinner, Uriah Skinner and Augustus Lewis 
were prosecuted for an assault and battery on John Peel. The 
defendants severed on their trial. William Skinner was con- . 
victed of the offense charged, to-wit: an assault and battery ; 
the other two defendants were found guilty of an assault 
only. A new trial was moved for on several grounds, to-wit : 

1st. Because the verdict was contrary to law and evidence. 

2d. Because the Court refused to allow defendants’ attor- 
ney to prove by the prosecutor that he had expressed himself 
satisfied, and agreed to settle the case upon the defendants 
paying all costs. ; 

3d. Because the Court refused to allow counsel for the 
defendant to prove by the prosecutor the conversation of all 
three of defendants with the prosecutor at the house of Augus- 
tus Lewis, the same being advice given by Lewis to Peel. 

4th. Because the Court erred in charging the jury, that in 
misdemeanors in this State, there are no principals in the 
second degree, or accessories, and that if the defendants are 
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guilty, they must all be principals in the first degree; and 
further, that the jury could find one or more of the defend- 
ants guilty of an assault only. 

These specifications contain all the errors alleged to have 
* been committed by the Court in overruling the motion for a 
new trial. | 

First. Was the verdict so strongly and decidedly against 
the weight of evidence as to compel this Court to remand 
this cause and award a re-hearing, notwithstanding the 
opinion of the jury as to the guilt of the accused, and the 
refusal by, the Circuit Judge to compel their finding? As to 
William Skinner there can be no doubt of the sufficiency of 
the proof to convict him. True, Uriah Skinner and Augus- 
tus Lewis are not so deeply implicated, but yet, if the jury 
believed, and we think there was testimony to warrant the 
assumption, that all the defendants acted in concert in this 
matter, they might have returned a general verdict of “ guil- 
ty” against all three, and certainly if they credited John 
Peel, both Augustus Lewis and Uriah Skinner were guilty 
of an assault. 

Second. Without determining whether this was a case 
which could be settled under the law—was it settled? De- 
fendants’ counsel does not pretend that it was. There is no 
proof that the costs were paid or tendered. Indeed, he ex- 
pressly disclaims relying on the supposed settlement as a bar 
to the prosecution. He argues, however, that it should have 
been allowed to be introduced to show that, in.the person of 
the prosecutor himself, the transaction was a small affair, and 
that his subsequently prosecuting the case indicated malice. 
Grant that both of these suppositions are true, neither one of 
these inferences, nor both combined, prove that the defénd- 
ants should have been acquitted. Peel may have been 
actuated by malice in urging the prosecution after agreeing 
to settle the case, and yet the defendants be guilty of the 
offense charged against them. 

Third. Ought the “friendly advice” given by Augustus 
Lewis to Peel, the prosecutor, after the fracas was over, to 
have been admitted in evidence? The nature of the advice 
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the record does not disclose, but be it one thing or another, 
it reflected no light on the past disturbance, and was therefore 
properly rejected. 

Fourth. Was the charge of the Court, that in misdemeanors 
there were no principals in the second degree, nor accessories, 
right? It is conceded that this is the rule of the common 
law. Whether the distinction between felonies and misde- 
meanors is a wise one we will not discuss. Indeed, the dis- 
tinction between felonies and misdemeanors at the present 
day is in a great measure arbitrary and very unsatisfactory, 
the one being distinguishable from the other rather by the 
consequences which follow from a conviction than by any 
particular element or ingredient appearing in the case. We 
are inclined to think that our Code did not intend to change 
the common law in this respect. But grant that the presiding 
Judge mistook the law on this point, ought the judgment to 
be reversed for that reason? How were the defendants 
prejudiced by this immaterial charge? The accused were 
indicted for an assault and hattery, two of them were con- 
victed for an assault only ; was it not competent for the jury 
under the law, thus to find? Cannot two persons be indict- 
ed for murder, and one found guilty of murder and the other 
of manslaughter? Undoubtedly. What possible difference 
can there be between that case and the one sub judice? If 
this be so, there is no difficulty in this case, either as- it re- 
gards the formof the indictment, the charge of the Court, or 
the verdict of the jury. 

Let the judgment be affirmed. 


; 
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JAMES HARPER, plaintiff in error, vs. Joan B. WHITEHEAD 
et al., defendants in error. 


1, A bill was filed by feme coverts, together with their husbands, to com- 
pel, among other things, the execution of their mother’s will, in which 
their respective shares were directed to be paid to trustees, for their 
separate use: Held, that the bill was not objectionable on the ground 

=that such {trustees did not join with the feme coverts, no such persons 
being then in existence, nor necessity for them, until the property 
should be distributed, etc. 

2. It is only necessary for a feme covert to sue in equity by prochein ami 
to secure costs, etc. When no such necessity exists, she may in 
equity sue alone. 

3. When the feme coverts are complainants in the bill propria persona, 
that, of itself, is sufficient evidence that they assented to the filing of 
the bill. 

4, When married women file a bill in respect to their separate property, 
in which there is no antagonism between them and the rights so claimed 
of their husbands, they (the husbands) ought to be joined with them 
as complainants, and not as defendants to the bill. 

5. When a bill for injunction is verified by the affidavit of one of the 
complainants, that ‘‘ the facts set forth in the bill, as far as they relate 
to his act and deed, are true, and so far as they relate to the act and 
deed of others, he believes to be true:’’ Held, that such proof is suffi- 
cient. 

6. Certain property of the testatrix was levied on under execution 
against third persons, to which the executors filed aclaim. Pending 
the claim, the legatees under the will, and cne of the executors, against 
the protest of the other executor, entered into a compromise with such 
plaintiffs in execution, agreeing to pay them so much out of the estate 
of testatrix, in compromise of theirclaims against the property of the 
estate: Held, that a submission to a Court of Equity of the propriety 
of such compromise, and to enforce such settlement, and protect the 
parties thereto from personal liability, made a proper case for equita- 
ble relief, etc. 

7. That the answer denies all the equity of the bill, is no ground for dis- 
missing the bill itself. 

8. Although the complainant’s remedy at law may be adequate as to some 
of the equities of the bill, still, if there is an equity in the bill for which 
there is no adequate remedy at law, the bill will be retained for all pur- 
poses. 


In equity. From Richmond Superior Court. Tried be- 
fore Judge Hott, At June Term, 1861. 
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The record, in this case, is voluminous, and from it the 
following statement is extracted, which is deemed sufficient 
for a clear understanding of the questions made, and the de- 
cision of the Court thereon 

Mrs. Mary Ann Harper, a feme covert, owned and pos- 
sessed a considerable estate in her own right, and to her sole 
and separate use, with power to dispose of the same by. will. 
On the 29th day of June, 1854, Mrs. Harper made and pub- 
lished her will, disposing of her said separate estate, by giv- 
ing the same to her husband, William Harper, his brother, 
James Harper, her brother, John Cashin, her son, William 
Harper, Jr., John B. Whitehead and James T. Whitehead, 
to be held by them in trust for the support and maintenance of 
the children of the testatrix not provided for, and to have a 
home for them under the supervision of her husband alone, - 

The will empowers the trustees, (who are also appointed 
executors of the will,) with the consent and approbation of 
the husband of testatrix, to divide the property amongst her 
children, as nearly equal as possible, during the life of her 
husband, or to make.advancements to the children, as may 
be deemed most advisable. 

The will also directs that the portions falling to the daugh- 
ters then married, and those that might thereafter marry, 
should be made over to trustees for each of them, and their 
children, not to be liable for the debts of the trustees or the 
husbands of the daughters, and that such of her daughters 
as should have no children, might devise their portion in any 
manner they might see proper. 

Mrs. Harper died, leaving the will in force, and the same 
was duly proved and recorded, and James Harper, John 
Cashin and William Harper, Jr., were qualified as executors 
thereof. 

John Cashin died, after making, jointly with the other 
executors, one return, 

James Harper and William Harper, Jr., made one other 
return jointly, and James Harper made another return by 
himself alone. 
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The personal estate of the testatrix was disposed of ac- 
cording to the terms of the will, and the real estate remains 
undistribued. 

The debts of the testatrix have been paid, or so nearly so 
as to be easily provided for. 

William Harper, the husband of testatrix, died, without 
dividing or distributing the estate, as he was authorized to 
do under the will, and the entire estate was left in the hands 
and under the control of James Harper alone, who was tak- 
ing no steps and making no effort whatever to execute said 
will, or to distribute the property amongst those entitled there- 
to, according to the terms of the will. 

Under these circumstances, the property of the estate was 
levied on by virtue of certain writs of fieri facias, in favor 
of the Bank of the State of Georgia, and of the Bank of 
Savannah, and of the Bank of Augusta, and of the Union 
Bank, against James Harper and William Harper, a firm of 
which the said James Harper, executor, and William Harper, 
deceased, the husband of testatrix, were the members. 

Against these levies the trustees and executors aforesaid in- 
terposed claims, which were pending in Richmond Superior 
Court, and as the litigation was likely to be a protracted one, 
and the result as to one piece of the property doubtful, and the 
minor legatees being greatly in need of their portions, in order 
that they might be properly maintained and educated, all of 
the legatees and one of the executors, to-wit: William Har- 
per, Jr., under the advice of their counsel, Hon. Ebenezer 
Starnes and the Hon. Charles J. Jenkins agreed, with the 
plaintiffs in fi. fa. in said claim cases, to pay to the attorneys 
of said plaintiffs in fi. fa. out of the first money realized out 
of said estate, the sum of $6,000 00, with interest on the 
same from the time the cases should be settled in Court, in 
consideration of which verdicts in favor of the claimants in 
said cases. 

This agreement was made on the 21st of July, 1860, and 
signed by John B. Whitehead in his own right, and as guar- 
dian of Charles A. Harper, Adeline C. Harper ; John P. C. 
Whitehead, in his own right, and as guardian of James E. 
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Harper, William Harper; John M. Dent, in his own right, 
‘and as guardian of H. C. Harper, James T. Whitehead, 
Ellen Harper and John C. Harper. 

James Harper, the other executor, dissented from this set- 
tlement and refused to carry it out, and thus the estate remained 
hung up by the litigation, and the parties entitled thereto 
deprived of its use and enjoyment. 

Under these circumstances, a bill in equity was filed by 
John B. Whitehead, John P. C. Whitehead, John M. Dent, 
and James T. Whitehead, in right of their wives, Catherine 
M. Whitehead, Margaret Whitehead, Mariah Dent, and 
Mary Ann Whitehead, and Charles B. Whitehead, a minor 
by his guardian, John B. Whitehead; James E. Harper, a 
minor by his guardian, John P. C. Whitehead ; Henry a. 
Harper, a minor by his guardian, John M. Dats John C., 
Harper, Catherine M. Whitehead, Margaret Whitehead, 
Mariah Dent, Mary Ann Whitehead, Adeline C. Harper, 
and Ellen Harper, being the children of the testatrix, Mrs. 
Mary Ann Harper, against the said James Harper, and Wil- 
liam Harper, Jr., the executors of said will, in which bill 
the facts before detailed were alleged and set forth. 

The bill further charges, that James Harper, assuming the 
entire control and management of said estate, was insolvent, 
and was wasting the property of the estate to the injury of 
the legatees entitled thereto. 

The prayer of the bill was, that the property should be 
taken from the hands of the executors under the direction, 
supervision and control of the Court; that some fit and proper 
person be appointed by the Court to receive the rents, issues 
and profits until the same can be sold and disposed of, under 
the order and direction of the Court; that such person, be 
authorized to advertise the property and expose it for sale in 
market overt at an early day, receive the proceeds of such 
sale, pay the debts of textatrix which may remain unpaid, 
out of the same; to pay out of said proceeds the amount of 
$6,000 00, which complainants had agreed to pay as a com- 
promise of said suits, and that a decree be had for his protec- 
tion and that of complainant, on account of such payment, 
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and that he (the Receiver,) should distribute the balance, 
after the payment of expenses, under the direction and decree 
of the Court, conveying and settling the same as by the pro- 
vision of said will directed; that the executors should be 
directed to deposit in the hands of the Receiver, the title 
deeds and writings relating to the property, and the evidences 
of indebtedness to the testatrix, and that said executors be 
enjoined from collecting rents, etc., and from the control of 
the same, and to account with complainant for their admin- 
istration, etc., and to which was also added a prayer for 
general relief. 

The bill was verified by the affidavit of John B. White- 
head, in which he *‘ deposeth and saith that the facts set forth 
in the bill, so far as they relate to his act and deed, are true, 
and so far as they relate to the act and deed of others he 
believes them to be true.” 

The bond required by law was also given by the said John 
B. Whitehead, in order to obtain the relief prayed for in the 
bill. 

On the 7th of August, 1860, upon proper notice to the 
parties, an interlocutory order was passed appointing a Re- 
ceiver, and directing James Harper to surrender the estate to 
such Receiver. 

Other interlocutory orders were taken in the case which it 
is deemed unnecessary to state. | 

Before the case was submitted to the jury, complainants, 
by leave of the Court, amended the bill so as to include the 
minors therein mentioned as parties complainants. 

After this amendment, and still before the case was sub- 
mitted to the jury, counsel for the defendants in the bill 
moved to dismiss the same, together with the interlocutory 
orders founded thereon, upon the following grounds, to-wit : 

1st. Because the trustees of the married daughters of Mrs. 
Harper were not made parties complainant to the bill. 

2d. Because such married daughters should have been par- 
ties complainant by prochein ami. 

3d. Because it nowhere appeared that the femes covert 
legatees assented to the filing of the bill. 
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4th. Because the husbands of the femes covert should have 
been parties defendants to the bill instead of complainants. 

5th. Because the affidavit to the bill was made by a party 
who should have been a defendant, and that the said affi- 
davit is insufficient, not embracing important facts stated in 
the bill, and necessary for the Court to know, before the in- 
terlocutory orders could have been legally granted. 

6th. Because the bill seeks to enforce the performance of a 
contract made by parties having no right to bind the estate 
of Mrs. Harper, the testatrix. 

7th. Because the answer fully denies the equity of the bill. 

8th. Because the remedy against the insolvency of the 
executor is complete at law. 

9th. Because the executor cannot distribute said estate 
until trustees for the femes covert are appointed, in accordance 
with the provisions of the will, to whom he may deliver their 
portioys. 

10th. Because the pleadings do not show that the com- 
plainants are in fact legatees under the will. 

The presiding Judge overruled the motion to dismiss the 
bill, and counsel for defendants excepted. 

The case was then tried, and a decree rendered, removing 
the executors, and directing the estate to be delivered up to 
the Receiver, and by him disposed of according to the terms 
and provisions of the will. 

James Harper alone prosecutes the writ of error in this 
case to reverse the judgment of the Court below, on the 
ground that the Court erred in refusing to dismiss the bill on 
grounds taken in the motion to dismiss aforesaid. 


W. W. Monteomery, for plaintiff in error. 


E. StaRNEs, for defendants in error. 
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By the Court.—Lyon, J., delivering the opinion. 


The motion to dismiss the bill was properly overruled : 

1. Trustees of the married daughters of testatrix could 
not have been made parties complainants, because no such 
persons were in existence, nor was it necessary that there 
should be such persons at that time. The main objects of the 
bill were to compel an execution of the will, or rather an 
administration of the estate of testatrix under the will, to 
take the direction of the Court in respect to a compromise 
that had been proposed and agreed to by complainants for 
the security and protection of all the parties, and then to 
have a distribution of the balance of the estate among the 
legatees according to the provisions of the will; until this 
point was reached there was no necessity for trustees, then it 
would be, so that they might receive and hold, according to 
the will, the shares of the single, as well as married daughters, 
and to this the Court would unquestionably look at the proper 


time. 





2. Nor was it necessary that the married daughters of tes- 
tatrix should have been parties complainants by prochein ami. 
In equity a feme covert being entitled to property separate and 
distinct from her husband, may sue in her own name, and in | 
that case a person, or prochein ami, is required to be joined 
with her, only that he may be responsible for the costs of the 
proceedings in case it should appear that the suit is improp- | 
erly instituted or conducted.- Dan. Ch. Pr., 86. In this 
case there is no pretence that the joining of a prochein ami is 
necessary for that purpose or any other. Indeed, the defend- 
ants were amply protected as to costs, ete. 

3. That the bill is filed by the femes covert in their own 
names, as complainants, is sufficient evidence that they assent- 
ed to its being filed. 

4, We do not think that the husbands of the married 
ladies, complainants, need to have been parties defendants. 
No decree was asked against them, and all their interest was 
with that of their wives, and hence they were properly made 
parties complainants. 
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5. The affidavit, attached to the bill for the purpose of 
obtaining from the Chancellor the writ of injunction, that 
“the facts set forth in the bill, as far as they relate to his act 
and deed, are true, and so far as they relate to the act and 
deed of others, he believes them to be true,” was sufficient 
for the purposes for which it was made. 

6. The sixth ground of the motion to dismiss the bill, 
that it “‘ seeks to enforce the performance of a contract made 
by parties having no right to bind the estate of Mrs. Har- 
per, the testatrix,” is not well taken. It is true that the 
parties complainants who had agreed to the compromise or 
settlement of the claims of the plaintiffs in executions against 
the property of testatrix by the payment of $6,000 00 out 
the trust estate, had no right to -bind this estate at law, nor 
do they so claim, but they present the facts to the Court, and 
assert that an execution of this agreement will be beneficial 
to that estate in which they are so directly and immediately 
interested, and ask the Court to decree its performance as a 
just and equitable arrangement, and for this purpose we think 
the bill was well brought. 

7. That the answer denies the equity of the bill is no 
ground for dismissing the bill itself. 

8. The insolvency of the executor, James Harper, is the 
least of the equities of the bill, and that a remedy exists at 
law for the protection of the. complainants in that respect, is 
no reason for dismissing a bill that otherwise contains suffi- 
cient equities to give the Court jurisdiction independently 
of that ground. 

The ninth ground of the motion is sufficiently noticed in 
the reply to the first, and we cannot agree with counsel as to 
the tenth, because we think the bill does show that the com- 
plainants are the legatees under the will of the testatrix. 

Let the judgment be affirmed. 


Mr. Justice JENKINS did not preside in this case. 


VoL. XXxI—10. 
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Jabez B. Bax ey, plaintiff in error, vs. Wau. Bennerr, 
defendant in error. 


1. In computing the five days allowed sheriffs and their deputies for 
serving writs, etc., by the Act of 27th February, 1856, (pamphlet 136,) 
the return day, or latest day fixed for filing petitions at law, or bills in 


equity, must be excluded. 
2. If the last of the five days thus computed be Sunday it also must be 
excluded, and service on the Monday thereafter will be good. 


,Motion to dismiss an action, in Burke Superior Court. 
Decided by Judge Hout, at November Term, 1861. 


Jabez B. Baxley instituted an action in Burke Superior 
Court against William Bennett, to recover the amount of an 
account. The writ was filed in the Clerk’s office on the 11th 
day of October, 1861, and process issued on the same day, 
A copy of the petition and process was served on the defend- 
ant by the deputy sheriff of Burke county, on the 28th day 
of October, 1861. The term of the Court to which the pro- 
cess was returnable, opened on the 11th day of November, 
1861. When the case was sounded in its order on the docket, 
at the appearance term, the defendant in propria persona 
moved the Court to dismiss said case, on the ground that 
there was no legal service of process in the case, as Saturday, 
the 26th day of October, 1861, was the last day on which 
process returnable to the said November term, 1861, of said 
Court eould be legally and properly served. 

After argument had on said motion, the presiding Judge 
sustained the same and dismissed the action, and that decision 
is the error complained of before this Court. 


JONES and SrurGeEs, for plaintiff in error. 


No appearance for defendant in error. 
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By the Court—Jenxtys, J., delivering the opinion. 


1. The Act of 1856 (pamphlet, 136,) provides that sheriffs 
and their deputies “shall be allowed, for the purpose of 
serving all writs or declarations, at common law, or bills in 
equity, five days after the time now fixed by law for filing the 
same in the Clerk’s office.” The time therein mentioned, as 
“fixed by law” for filing, ete., must be taken to be the latest 
day so fixed or designated. By the judiciary Act of 1799, 
actions at law are required to be filed in the Clerk’s office 
twenty days before the term of the Court to which they are 
made returnable. The term to which this action was re- 
turned, commenced on the 11th of November, 1861, conse- 
quently, the 22d of October was the return day, or the latest 
day “fixed by law for filing suits at common law,” return- 
able to that term. If this day be counted in the computa- 
tion of the five days allowed for service, the 26th of October 
was the last. If it be excluded, the 27th October comes in 
to complete the five. Which, then, is the proper mode of 
computation? The whole of the 22d was within the time 
limited for filing, ete., consequently, if this day be counted as 
one of the five allowed for service, it results that only four 
days after the time fixed for filing remain for service. The 
adverb of time, “after,” in this connection applies to all of 
the five days for service, the first as well as the last, and, ex 
vi termini, separates each and all of them from “the time fixed” 
for filing. We exclude, therefore, the 22d, and thus com- 
puting we ascertain that the five days following expired with 
the 27th. : 

2. But that was Sunday, and in the case of Turner vs. 
Thompson et al., 23d Ga. Rep., 49, this Court held, that when 
the sheriff has five days to serve writs, and the last be Sun- 
day, it is not to be counted. In this case, therefore, we hold 
that Monday, the 28th of October, was the last day allowed 
for the service of suits at law to that term. This construc- 
tion allows the sheriff, for serving, but five days, each of 
which was dies juridicus, after the expiration of the time for 
filing. It will be observed that the Act of 1856 does not (as 
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do the Judiciary Act of 1799 and the amendatory Act of 
1829,) require that service shall be perfected so many days 
before the term of the Court, but within so many days after the 
time fixed for filing, etc. 

Let the judgment be reversed. 





GABRIELLA M. But er; plaintiff in error, vs. THomas 0, 
JAMES and Prerce Butcer, defendants in error. 


1. A decree for the performance of aduty merely, is not embraced within 
the Dormant Judgment Acts of 1822 and 1823. 


Motion to enforce a decree in Chancery. From McIntosh 
Superior Court. Decided by Judge Fiemine. At Cham- 
bers, in December, 1860. 


The record, in this case, exhibits the following facts and 
questions, to wit: 

John Butler died, leaving in full force a will, in which, 
amongst other things, it is provided and directed that his 
estate, real and personal, shall vest in Pierce Butler and 
Thomas C. James, as trustees, the entire income of which the 
trustees were to pay to the wife of testator, so long as she 
and his daughter, Elizabeth Butler, should remain unmar- 
ried, after his death, for the comfortable maintenance of his 
said wife and daughter, and on the marriage of the daughter, 
during the lifetime of the wife, then the trustees were to pay 
one-half of said income to the wife, whilst she remained un- 
married, and the other half to the said daughter. 

The trustees were also appointed executors of the will, but, 
not being citizens of Georgia, Mrs. Gabriella M. Butler, the 
testator’s wife, had the will proven, took out letters of ad- 
ministration, with the will annexed, and fully executed the 
will, so far as she could do so. 

The trustees filed an amicable bill against her, for an ac- 
counting relative to said estate, praying that she might be 
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decreed to deliver to them all of said estate, and that the 
trustees be empowered to sell the estate in Georgia, and carry 
out the trusts of the will. Mrs. Butler filed her answer, 
admitting the allegations made in the bill. 

At the April Term, 1850, of McIntosh Superior Court, a 
decree was rendered between the parties in the case, in which it 
was adjudged that Gabriella M. Butler had fully administered 
the estate of the said John Butler, and accounted for the 
same; that her accounts be confirmed and allowed ; that she 
deliver over the whole of said estate in her hands; as admin- 
istratrix, to the complainants, Pierce Butler and Thomas C. 
James, trustees under the will of said John Butler, deceased, 
and that said trustees be authorized, in accordance with the 
provisions of said will, to receive avd hold the same for the 
purposes and trusts of said will; that Gabriella M. Butler 
be thereafter discharged, with her securities, from all future 
liability or accountability for her actings and doings with 
said estate, as administratrix thereof; that said trustees be 
empowered to carry out the provisions of said will, which 
empowers them to sell and dispose of the estate lying and 
being in the State of Georgia, by selling the same at the time 
and in the manner specified in the will; and that the costs 
and expenses of this proceeding be paid out of said estate.” 

Here the matter rested, until the November Term, 1859, 
of McIntosh Superior Court, when, after due notice to the 
parties, a rule was granted, calling on the said Gabriella M. 
Butler to show cause why the provisions of the decree should 
not be carried into effect, she having, up to that time, failed 
to deliver said estate according to the terms of the decree. 

Counsel for Gabriella M. Butler, in answer to the rule, 
showed for cause why the decree should not be enforced, , 
“that there was no such decree, the same having been ob- 
tained more than seven years before, and no execution ever 
having been issued thereon, or return made, according to the 
Act of Georgia, of 1823, in regard to dormant judgments, and 
that the said decree was, by that Act, null and void.” 

By agreement of counsel, the question was argued before 
Judge Flemming, in the county of Chatham, and, after argu- 
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ment had, the presiding Judge decided “ that the decree or 
judgment was not dormant, but, on the contrary, was a good, 
valid and subsisting decree or judgment, and ought to be 
satisfied, and ordered that the said Gabriella M. Butler should 
deliver the property according to the terms of the decree, on 
or before the November Term of McIntosh Superior Court 
next thereafter.” 
This decision is the alleged error. 


Ws. Law, for plaintiff in error. 


Tuomas E. Luoyp, contra. 
By the Court—Lumpx1n, J., delivering the opinion. 


Is the decree rendered in this case, at the April Term, 
1850, of McIntosh Superior Court, dormant ? 

It is admitted that, except for the provisions of the Acts 
of 1822 and 1823, there was no limitation to the operation 
of judgments and decrees in Georgia. They are good for- 
ever, without renewal. Does this decree, which is not for 
the payment of a sum of money, but for the performance of 
a duty, namely, the delivery over of property, fall within 
either the letter or spirit of the Acts of 1822 and 1823? 

What was the mischief that those statutes were intended 
to prevent? It is specified in the preamble to the Act of 
1822, to which the Act, of 1823 was supplemental and 
amendatory. The preamble recites, that dormant judgments 
are collusively kept open, and thereby made the instruments of 
fraud on innocent purchasers, and often operate oppressively 
on vigilant and bona fide creditors. Hence the enactment that 
all judgments signed and verdicts rendered at the same term 
of the Court, be considered, held and taken to be of equal 
date ; and that if no execution be sued out, on which execu- 
tion, if sued out, no return shall be made by the proper offi- 
cer for executing and returning the same within seven years 
from the date of said judgment, shall be void and of no 
effect. The law further provides, that plaintiffs may renew 
said judgments after the expiration of seven years, but the 
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lien of the renewed judgment shall only operate on the prop- 
erty of the defendant from the time of such renewal. 

It is obvious, from a perusal of the acts, that they con- 
templated only judgments at common law. For apart from 
the rule that where cases generally are mentioned in a statute, 
the word will be held to embrace only cases of common law, 
though wide enough to include equity causes, the reference 
throughout is to suits at common law, and the technical 
words, verdicts and judgments are used throughout the Act ; 
and, in addition to this, it refers to judgments and verdicts 
that are to be enforced by execution, and not by attachment, 
and such other proceedings as are usual in equity. Again, 
the Act says that the lien of the renewed judgment is only 
to take effect from the time of its renewal. The law, then, 
applies to judgments which fixed a lien on the defendant’s 
property. 

Hence this Court held that a decree in equity for a spe- 
cific sum of money, was within the mischief of the Act., 8 
Georgia Reports, 32. And this decision was in accordance 
with the spirit of the 13th Rule of Equity Practice, adopted 
about the time the Act of 1823 was passed—2 Kelly, page 
483—which provides that when a case in equity shall be 
tried by a jury, who shall render a verdict for a specific sum, 
a decree shall be entered for such sum, and such execution 
shall be issued thereon, as if the cause had been tried at com- 
mon law, and when the finding of a jury is special, and 
requires the payment of money, and some duty, to be per- 
formed, the sum so found may be recovered at common law, 
and such duty shall be enforced by the Court, by attachment 
for contempt, or otherwise, according to the course of pro- 
ceedings in equity. 

We think it, therefore, morally certain that this case does' 
not come within either the letter or spirit of the Act against 
dormant judgments, and the reasoning of this Court in Butt 
vs. Maddox, 7 Georgia Reports, page 495, and in 18 Georgia 
Reports, pages 746, 749, fully sustains the foregoing posi- 
tions, and the argument with reference to the foreclosure of 
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mortgages applies equally to a decree in equity, which pre- 
scribes the performance of a duty, but creates no lien, 

Nor do we see any error in the order of the Judge direct- 
ing the decree to be carried out. The record shows (and by 
that we must be governed) that, in answer to the rule taken 
in July, 1857, but not heard till February, 1860, calling 
upon the plaintiff in error to show cause why the decree 
should not be executed, she showed no other cause, but that 
the decree was dormant, and this by way of oral demurrer 
to the rule. If the decision of the Judge went beyond the 
issue made, and she is satisfied of the fact, the order can be 
limited or set aside, upon motion, as having been improvi- 
dently granted. No application has been made for this pur- 
pose. In the present state of the case, we cannot do other- 
wise than affirm generally the judgment of the Court below. 
Let the judgment be affirmed. 























CASES | 


ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State ot Georgia, | 
AT MACON, 


JSANUARY TERM, 1862. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | ronons 
CHARLES J. JENKINS, 





EvIzABETH F’, ATKINSON, by her next friend, Henry R. 
THoMAS, plaintiff in error, vs, OTHo P. BEALL and Isaac 
EK. Bower, defendants in error. 


1, A purchased the land of B at sheriff’s sale, under execution in favor 
of C. E, the wife of B, (defendant in execution,) filed h€r bill in 
Chancery for relief, and enjoining A from prosecuting his writ of pos- 
session, alleging a parol agreement, at the time of the marriage be- 
tween her husband and herself, whereby the land in question, subse- 
quently purchased from a third person, became her separate estate, 
(the title having been made to her directly, as though she were sole, ) 
and also, alleging notice to the purchaser before the sale, of her equity. 
Held, that, to defeat the title of A, E must affect C with notice of such 
equity as would invalidate his lien upon the land. If the lien of the 
judgment creditor be superior to the wife’s equity, so, likewise, is the 
purchaser’s title. 


In equity, from Randolph Superior Court. Motion to 
dissolve an injunction. Decided by Judge PERKINS, at 


Chambers, on the Ist day of October, 1860. 
(153) 
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Elizabeth F. Atkinson, by her next friend, Henry R. 
Thomas, exhibited her bill in equity, in Randolph Superior 
Court, against Otho P. Beall and Isaac E. Bower, in which 
the following facts are alleged, to-wit : 


In the year 1837 the complainant intermarried with Laza- 
rus Atkinson. Before such intermarriage, she owned and 
) held a promissory note on one James Smith for loaned money, 
amounting to $450 00, part of which she had received from 
the estate of her father, and the balance of which she had 
accumulated by her own industry—teaching school, ete. It 
was agreed, before the marriage, by complainant and her said 
husband, that said note and its proceeds should be and remain 
the sole and separate property of the complainant, and that 
said Smith should buy with the money a negro girl, and that 
the title should be vested in complainant for her sole and 
separate use. Soon after the marriage complainant traded 
the note to her father-in-law, James Atkinson, for a negro 
girl, with the understanding that she should take the girl on 
trial, and if the girl suited her the title should be made to 
complainant, and for her sole and separate use. The negro 
girl not suiting complainant she was returned, and James 
Atkinson remained her debtor for the amount of the note 
with the interest thereon. In the year 1840 complainant 
contracted with the defendant, Isaac E. Bower, for the pur- 
chase ofthat part of lot of land, No. 75, in the sixth district 
of Randolph county, lying west of the Blakely road.” Com- 
plainant was to pay $700 00 for the land out of her separate 
estate aforesaid, and it was distinctly understood and agreed, 
that Bower should execute to complainant a warranty deed 
conveying said land to her for her sole and separate use, free 
from the debts or contracts of her then, or any future hus- 
band. For the purpose of arranging to pay for the land, a 
portion of it was sold to one Zadock Hood, who paid for it 
and received a deed from Bower. Out of the proceeds of 
her separate estate aforesaid, the complainant paid for the 
balance of the land and received from Bower a deed therefor, 
describing the land as follows: “part of lot No. 75 in the 
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sixth district of Randolph county, bounded on the north by 
the original line of said lot, commencing at the north-west 
corner of said lot and running east to the road leading from 
Cuthbert to Blakely, thence along the west side of said road 
to land this day conveyed by me to Zadock Hood, thence 
along Hood’s line to the western line of said lot, thence along 
said western line to the corner first aforesaid.” The complain- 
ant being ignorant of law, and confiding in the honesty, integ- 
rity and ability of Bower, he being an attorney-at-law, accepted 
the deed, believing that it was a warranty deed, and secured 
the land to her sole and separate use, when in fact it was only 
a warranty against the claims of the said Bower, his heirs or 
those claiming by or through them, and was an absolute deed 
to complainant, and not to her separate use. Under the 
belief that the deed was made in accordance with the original 
understanding aforesaid, complainant, with her own means, 
erected a dwelling house and made other valuable improve- 
ments on the land, feeling secure in a home for herself and chil- 
dren. A fi. fa. issued from Randolph Superior Court, in favor 
of Furlow, Price & Co. vs. E. M. Black, maker, and Lazarus 
Atkinson endorser, was levied on “ house and lot in Cuthbert, 
containing ten acres, more or less, whereon Lazarus Atkinson 
now lives,” as the property of said endorser. Lazarus Atkin- 
son owned ten acres of land on lot Number 76, adjoining the 
land of complainant aforesaid, which most persons would 
suppose was the land advertised for sale under said levy, as 
the land of complainant contained forty or fifty acres. The 
sheriff did not call on Lazarus Atkinson to point out prop- 
erty to be levied on under said fi. fa., for if he had said 
Atkinson would, or should, have pointed out either the ten 
acres on Number 76 aforesaid, or the land for which the 
claim was given, upon which the judgment and fi. fa. was 
founded, said Atkinson being only the endorser‘and said land 
being bound for said debt. When said land was brought to 
sale on the 6th of November, 1860, Otho P. Beall became 
the purchaser at the price of $120 00, whilst the land claimed 
by complainant is worth about $1,000 00. Beall had full 
notice of all the facts aforesaid at the time he bought the 
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land at sheriff’s sale, and has taken a deed from the sheriff, 
and threatens to dispossess complainant of her dwelling house 
and ten acres of her land under the purchase aforesaid, 
Neither the levy nor the sheriff’s deed gives any description 
of the land sold, other than before stated in the levy. The 
indefiniteness- of the levy, the uncertainty as to what land 
was being sold, as well as a doubt as to the title, enabled Beall 
tof{buy land worth $1,000 00 for $120 00. 

The bill prays, that Beall may be enjoined from dispossess- 
ing the complainant, and that the deed from Bower may be 
so reformed ag to vest the title to the land in complainant, 
according to the contract and understanding of the parties, 

Beall filed his answer to the bill in which he alleges a want 
of knowledge as to most of the facts charged in the bill, 
but admits that complainant once proposed to sell the land 
to him, or a portion of it, and that he agreed to, and was 
about to buy two acres of it from her, but that on looking to 
the deed he was satisfied that the language of the deed did 
not convey to complainant a separate estate in the land, and 
he therafore declined to buy. He also admits that complain- 
ant, in 1858 or 1859, pending the negotiation for the purchase 
of said two acres, told him that the land was her separate 
property. Beall denies any other notice of the facts charged 
in the bill. 

Upon the coming in of this answer a motion was made to 
dissolve the injunction, which had been previously granted, 
on the ground that the equity of the bill was fully abrogated 
by the answer. 

After argument had on this motion, the presiding Judge 
sustained the same and dissolved the injunction. 

This decision is the error complained of. 


Kippo & Son, by Srrozisr, for plaintiff in error. 


ARTHUR Hoop, contra. 
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By the Court.—JENKINS, J., delivering the opinion. 


It is manifest that the complainant has no legal estate in 
the premises, the subject of litigation. The conveyance was 
directly to herself, she being at the time a f@ne covert, and 
there is nothing in the deed indicating an intention to create 
a separate estate in her. Nor is there any evidence that at 
the time of this conveyance her husband assented to it. The 
consequence is, that upon the conveyance to her, the marital 
rights of the husband attached to the premises, and imme- 
diately, thereupon, the joint possession of the husband and 
wife supervened. But, in legal contemplation, the fact patent 
to the world was his possession. The equity relied upon by 
her to defeat the title of the defendant, Beall, derived under 
a sheriff’s sale, to satisfy a judgment against the husband, is 
a parol agreement between herself and husband, contempora- 
neous with the marriage, touching a chose in action, then and 
previously possessed by her, the fruit of which was the con- 
sideration paid for the land in dispute, and a notice given by 
her to Beall, before the sheriff’s sale, “that she had a sepa- 
rate estate in the land.” 

It may be conceded, for the argument,’ that the facts dis- 
closed in the bill establish an equity in the wife available 
against the husband, or any one acquiring title directly from 
him, with full knowledge of those facts. But Beall did not 
purchase directly from him, nor does ‘it appear that he had 
full knowledge of the facts. Her statement to him that she 
had a separate estate in the land was but an assertion of a 
right, and it was positively weakened by the only fact which 
she brought to his knowledge, viz: the conveyance to herself, 
which she deemed sufficient. That, unqualified by the assent 
of the husband, or the antecedent circumstances, would have 
been unavailable even against him. How, then, could that 
conveyance, per se, affect Beall ? 

But would Beall’s title have been affected by full notice 
of all the facts alleged in the bill? In Shepherd vs, Burk- 
halter, 13 Ga., 443, and Smith vs. Jordan, 25 Ga., 687, it. 
was held that the lien of a mortgage, not legally recorded, 
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was invalid against a purchaser at sheriff’s sale under a judg- 
ment younger than the mortgage, even though the purchaser 
had prior notice of the mortgage. The principle upon which 
those cases rest is this: the junior judgment creditors, for 
whose benefit the sales were made, had a lien superior to that 
of the mortgages, (by reason of the failure to record the mort- 
gages,) but this advantage would avail them nought unless 
the purchasers under their judgments took title paramount 
to the mortgage liens. For the benefit, therefore, of the 
judgment creditors, purchasers at sheriff’s sales are subro- 
gated to all the rights and advantages enjoyed by the former, 
notwithstanding personal notice to the latter. Now these 
were cases of conflicting legal liens, but we think the prin- 
ciple applies with equal, if not with greater force to a conflict 
between a legal lien and a mere outstanding equity. These 
adjudications are not only binding upon us in cases to which 
they apply, but they meet our entire approval. It results, 
then, that the complainant, in order to make her equity avail- 
able against the purchaser at sheriff’s sale, should have affect- 
ed the judgment creditors, for whose benefit the sale was 
made, with notice of it. This is not attempted, and there- 
fore the injunction which had been granted in aid of her 
equity was properly dissolved upon motion. 

I put out of view’ the allegations of error in the sheriff’s 
levy and advertisement, guoad the description of the prop- 
erty. If there be fatal error in these, it is available at law 
to any litigant against whom the defendant in error may set 
up title. It has no connection with the peculiar equity of 
the plaintiff in error, and cannot be invoked to strengthen it. 

Let the judgment be affirmed. 
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Y 
Joun P. GAULDEN, plaintiff in error, vs. WiLL1AM J. Law- 


RENCE, defendant in error. 


1, The forgetfulness by a party of a material fact on the trial is nots 
sufficient ground for a new trial. 

2. Where notes are of the same date with the bill of sale, and cut from 
the same piece of paper, the presumption is that they were given for 
the property conveyed by the writing. 

8, Natural infirmities in a slave may be presumed to be inherent. This 
presumption may be rebutted, however, by “showing that they are 
attributable to other causes. 


Complaint. In Decatur Superior Court. Tried before 
Judge ALLEN. At April Term, 1860. 


On the 8th day of July, 1855, William J. Lawrence, the 
defendant in error, sold to John P. Gaulden, the plaintiff in 
error, a negro girl, slave, by the name of Phocebe, for the 
sum of $950 00. For a part of the purchase price, Gaulden 
gave his two promissory notes, payable to Lawrence or bearer, 
one for $70 00, due one day after date, and the other for 
$625 00, due the Ist day of January, 1856. 

Lawrence executed to Gaulden a bill of sale for the slave, 
in which he warranted (amongst other things) that the negro 
girl was “sound in body and mind, and a number one slave.” 

Gaulden paid $200 00 on the notes, on the 12th day of 
February, 1856, which was placed as a credit on one of the 
notes. 

On the 2d of October, 1857, Lawrence instituted an action 
against Gaulden, to recover the amount due on the notes. 

To this action Gaulden set up, by way of defence, that the 
negro was unsound, possessed many bad qualities, and was 


not a number one slave, and that, therefore, the warranty had 
been broken, the consideration of the notes sued on had par- 


tially failed, the negro girl not being worth exceeding 
$400 00. 

Upon the trial of the case, the plaintiff introduced in evi- 
dence the notes sued on, and closed his case. 

In support of his plea, the defendant introduced the bill 
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of sale, and proved by two witnesses, who first “became ac- 
quainted with the negro in January, 1858, and in January, 
1859, that she complained of pains in the side, back and breast; 
that she was lazy, slothful, indolent and slovenly ; that she 
required a great deal of attention and driving to get any work 
out of her; and that, with all attention and driving, the 
witnesses, who had the charge of her, could not make her do 
more than half the labor of an ordinary hand of the same 
appearance ; that, for their own use, the witnesses would not 
have the negro as a gift; that she was worthless ; that they 
tried her at hoeing, ploughing, picking cotton, and other 
plantation work ; that at these various items of work, she 
did less than half work, and that she was unfit for a house 
servant. 

After the testimony had closed, the presiding Judge charged 
the jury, “that if they believed that the negro was not a 
number one slave at the time of the sale, but was idle, and 
incapable of doing the labor of a good slave, and was less 
valuable on that account, that they should make an allow- 
ance to the defendant according to their opinion of her true 
value; that is, if she was only worth half so much, they 
should make a deduction of one-half, or more, or les§, ac- 
cording as the evidence satisfied them that she was worth 
more or less than half the amount paid for her, and for 
which she was sold; that if the evidence convinced them 
that she was worthless, or was unable to do ordinary work in 
1858 and 1859, it was evidence of her condition and qualities 
at the time of the sale, becoming weaker as the period of time 
became more remote from the time of sale/’ 

Upon the facts and charge aforesaid, the jury rendered a 
verdict in favor of the plaintiff for $695, with interest and 
cost of suit. 

~ Counsel for defendant then moved for a new trial of the 
case on the grounds: 1, that the verdict was contrary to 
law and evidence; 2, that the verdict was contrary to the 
charge of the Court hereinbefore set forth ; 3, on account of 
newly discovered evidence. 

This last ground was supported by the affidavit of the 
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witness as to the facts which he would testify to, and by the 
affidavit of the defendant, that those facts, though known to 
him, had escaped his memory, until suggested to him after 
the trial of the case. 

The presiding Judge overruled the motion for a new trial, 
and that decision is excepted to, and error assigned thereon. 


Isaac E. Bower, for plaintiff in error. 


P. J. Strozrer, representing Law & Srs, contra. 


By the Court—LymPx1n, J., delivering the opinion. 


We could not send this case back on account of the newly 
discovered evidence. If the forgetfulness of a party, at the 
trial, of a material fact, were held to be a sufficient reason to 
grant a new trial, it would be productive of great mischief, 
by encouraging the grossest neglect in the preparation of a 
cause, 

Neither does the obvious mistake of the jury in not allow- 
ing the credit of $200, endorsed on one of the notes given 
in payment for the negro, constitute a good ground for a re- 
hearing. The plaintiff could be compelled to count that 
amount off his judgment under an order of this Court. 

Neither can we suppose there was any doubt in the minds 
of the jury as to the identity of the notes. Counsel for the 
defendant suggests that this may have been the reason why 
they found as they did. The notes bore the same date with 
the bill of sale, and were cut from the same sheet of paper ‘ 
on which the warranty was written. At any rate, this was 
enough to put the plaintiff upon proof that they were found- 
ed upon some other consideration. If the jury put their 
verdict upon this ground, which we apprehend they did not, 
it would, for this reason, be decidedly against the weight of 
evidence. 

There is one ground upon which we feel constrained to 
grant a new trial in the case. This sale was made in 1855, 
Phoebe was warranted to be a number one negro. The testi- 
mony in 1858 and 1859 is, that “she was lazy, slothful, 

Vou. xxxmI—11. 
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indolent and slovenly, requiring a great deal of attention and 
driving to get any work out of her, and then she could only 
be induced to do half as much work as an ordinary hand of 
the same appearance.” The witnesses testify that she was 
worthless, and that they would not have sher as a gift. Was 
Phoebe a number one negro in 1855? Physical diseases may 
have supervened since the sale, but these traits of character 
originated in natural infirmities which grew with the growth 
of the woman; and Lawrence, the vendor, produced no 
proof to contradict this conclusion. Had he shown that in 
1855 Phoebe was as he warranted her to be, a number one 
negro, that John P. Gaulden was a cruel or merciless man 
to his slaves, the jury might. have concluded that the con- 
duct of the woman was attributable to the change in her 
treatment. But no attempt was made to show that she was 
different in 1855, when he sold her. The jury then were 
bound to reduce the price one half, or more or less, as in their 
opinion, and as instructed by the Court, she fell short ofa 
number one negro. Mr. Gaulden may be an unpopular 
man. Character may have much to do in cases which involve 
character. But in questions of property—meum and teum— 
the measure of any other citizen’s rights is the measure of 
John P. Gaulden’s rights. 
Let the judgment be reversed. 
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Joun Dok ew dem. Exizur L. Newton e ai., plaintiffs in 
error, vs. RoE & Beckom, defendants in error. 


1. A sale of land by an administrator to his co-administrator is not void, 
but voidable. An aequiescence of twenty-four years by the heir-at- 
law will create a presumption of ratification. 

9, A receipt in full of the distributive shares of the estate, including the 
proceeds of the land sold by the administrator to his co-administrator, 
immediately and specifically returned to the Ordinary, and the deed 
recorded in the proper county within the twelve months, will estop 
the heirs-at-law from setting up title adverse to the administrator’s 
sale, especially when the heirs were of full age at the time of the 
sale, and the administrators have been discharged from the trust under 
citation duly issued and published for this purpose. 

8, A tenant cannot repudiate his landlord’s title until he surrenders up 
to him the possession of the premiseses. 


Ejectment, in Calhoun Superior Court. Tried before Judge 
ALLEN, at March Term, 1861. 


This was an action of ejectment brought in the name of 
John Doe, ea dem. George Irving, Elizabeth Oneal and Elizur 
L. Newton, against Richard Roe, casual ejector, and Solomon 
G. Beckom, tenant in possession, for the recovery of lot of 
land No. 279, in the fourth district of Early county, after- 
wards Calhoun county. 

The action was commenced on the 17th August, 1853. 
On the trial of the case in the Court below, the evidence 
developed the following state of facts, to-wit : 

The land in dispute was granted to George Irving on the 
21st of October, 1823. George Irving died before the grant 
issued, and in the month of January, 1821, Burwell Russell | 
and Levin Irving were duly appointed administrators of his 
estate, which consisted of negroes, lands and perishable prop- 
erty. On the Ist day of November, 1824, the Court of Ordi- 
nary of Morgan county, after due notice given, passed an 
order granting the administrators leave to sell the land in 
dispute, pursuant to which order the land was sold at admin- 
istrator’s sale, and Burwell Russell became the purchaser at 
the price of $56 25, which, at the time, was a fair price for 
the land. Levin Irving made a deed conveying the land to 
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Burwell Russell, his co-administrator, dated 25th November, 
1825, and recorded in the Clerk’s office of the Superior Court 
of Early county, on the 3d July, 1826. The sale of the 
land was duly and specifically returned to the Court of Ordi- 
nary, giving the number of the lot, the purchaser, and the 
price at which it was sold. The administrators having wound 
up the estate, and fully distributed the same to the parties 
entitled thereto, (Bryant Oneal, the husband of Elizabeth 
Oneal, formerly Elizabeth Irving, being one of the distribu- 
tees,) were regularly discharged and dismissed from their 
trust, after due notice, on the 16th of March, 1826. Bur- 
well Russell having died, the premises in dispute were con- 
veyed by his heirs-at-law to Solomon G. Beckom, on the 5th 
of I'ebruary, 1854, the conveyance being duly recorded, 
This is the title on which the defendant relied. 

Elizabeth Oneal having been divorced from her husband, 
Bryant Oneal, and being the sole surviving heir-at-law of 
George Irving, deceased, conveyed the land to Elizur L, 
Newton by a deed dated 12th of December, 1849, and record- 
ed 9th December, 1850. This is the title on which the plain- 
tiff relied. . 

It also appeared, by the evidence on the trial, that Beckom 
had signed a paper dated the 7th of December, 1850, show- 
ing that he had rented the land from Elizur L. Newton, and 
that he agreed to clear not less than one, nor more than ten 
acres of the lot, and to protect the land, for which he was to 
receive the products of the land so long as he held posses- 
sion. Early in 1851 Beckom wrote to Newton, declining to 
act as his agent in holding and protecting the land under the 
lease or written agreement aforesaid, and Newton replied, 
urging him not to decline, promising him the refusal of the : 
land, when it should be offered for sale, if he would act as 
his agent and friend. 

Newton also wrote to Colonel Stafford to look after the 
land, and to urge Beckom to continue to hold it, and if he 
still declined, to try to get some one else to do so. Stafford 
went to see Beckom on the subject, and Beckom still declined 
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to hold the land as Newton’s agent, and Stafford failed to 
get any one else to do so, and so wrote to Newton. 

Beckom was in possession of the land at the time suit was 
commenced, and pending the suit he died, and his wife, who 
was his executrix, was made party in his stead. 

Upon this state of facts the jury returned a verdict for the 
defendant, and the plaintiff prosecutes this writ of error to 
reverse that judgment, on the ground that it is erroneous. 


Vason, Davis & Company, for plaintiff in error. 
P. J. SrROZIER, contra. 
By the Couwrt—Lumpx1y, J., delivering the opinion. 


Was the deed from Levin Irving to Burwell Russell abso- 
lutely void? We have repeatedly held, and it is the settled 
law of this Court, that an administrator may purchase at his 
own sale, and that his title was not void but voidable. The 
heirs might disaffirm it in a reasonable time. Is this case 
different from that? In fact is it not, if anything, stronger? 
A sale by an administrator to himself may lead to more mis- 
chief than a sale to a co-administrator. But in either case, 
the heirs having the right to repudiate; if they fail to do so 
in a reasonable time, the sale is good. 

Has there been a repudiation in this case? The sale was 
made in 1825 after leave being obtained from the Court of 
Ordinary in the usual way. Elizabeth Oneal, the only heir- 
at-law, sold to Mr. Newton in 1849, twenty-four years there- 
after. The proceeds of the sale of the land was immediately 
and specifically returned to the Court, and Mrs. Oneal 
received her distributive share of the estate, including the 
price of the land through her husband. The administrators 
in 1826, under the usual citation, were discharged from their 
trust in 1826, and we hear no complaint from Mrs. Oneal 
until 1849, when having been divorced for many years from 
her husband she undertakes to sell the land to Mr. Newton. 
She had nothing to convey, and she is estopped, not only by 
the long acquiescence, amounting to a quarter of a century, 
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but by the receipt of the purchase money, from setting up 
title adverse to the administrator’s sale, and it the case had 
rested here, the verdict must have been for the defendant jn , 
ejectment. 

In 1850 Mr. Solomon Beckom took a lease on the land 
from Mr. Newton, to continue upon the terms therein speci- 
fied until terminated by Mr. Newton. In the spring of 1851 
he became dissatisfied with the lease, and a correspondence 
ensued between him and Mr. Newton, the latter urging him 
to hold on to the lease, and promising him if he did, he 
should have the refusal of the land when sold. Mr. New- 
ton wrote to an attorney, Mr. Stafford, to persuade Mr, 
Beckom to take possession of the land, and that if he would 
not, to lease the land to some one else. It does not appear 
that it was leased to any body else, neither does it appear 
when Beckom went into possession. He was found living 
on*the land in 1853 when the writ was served. The fair 
presumption is, that he went into possession under the lease 
from Newton, as he did not acquire title from the heirs of 
Burwell Russell until 1854, pending the action. 

Can he repudiate the title of his landlord, good or bad, 
until he surrenders up the possession? We think not. And 
upon this view of the case we are constrained to reverse the 
judgment, although the case, upon its merits, is clearly with 
the defendant. 

Let the judgment be reversed. 
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Witi1aM D. ELAM AND WIFE, plaintiffs in error, vs. THOMAS 
MoorEFIELD eé al., defendants in error. 


1. G executed a deed, conveying certain negroes to his children, and 
subsequently died, leaving a widow and nine children. The widow 
kept possession of the negroes for many years, using and employing 
them for the support of herself, and the support and education of such 
of the children as continued to live with her, until they respectively 
married, or arrived at age and left her. On a bill filed by one of the 
children and her husband, who had enjoyed these advantages until her 
marriage, agaipst the other children, for an account of her part of the 
value of the hire of said negroes, upon the allegation that the widow 
had taken possession of the property, and by and with and under the 
advice and direction of one of her five sons, managed the same; that 
she took this possession with the consent of all the children, complain- 
ant not then being of age: Held, that on these allegations, complain- 
ants were not entitled to a decree for hire against the other children, or 
any one of them, and that the Court properly excluded that inquiry 
from the jury. 


In equity. From Chattahoochee Superior Court. Tried 
before the Hon. W. C. Perkins, the presiding Judge. At 
May Term, 1860. 


The question in this case arises out of the following state 
of facts, to wit: 

On the 3d day of March, 1831, Jacob Garrard executed a 
deed, conveying to William S. Hardin certain negro slaves, 
(naming them,) “ to have and hold the said slaves during the 
natural lifetime of the said Jacob Garrard, in trust for the 
sole and exclusive benefit, use and advantage of the children 
of the said Jacob Garrard, (naming them,) and at the death 
of the said Jacob Garrard, the trust estate created by the 
deed should cease and determine, and the said ,negro slaves 
should vest absolutely, unconditionally and equally in the 
children of the said Jacob Garrard by his then wife, Martha 
Garrard, formerly Martha Hardin, which he might have at 
the time of his death.” 

Jacob Garrard died on the 31st of May, 1842, leaving at 
that time, surviving him, his wife and the following named 
children by her, to wit: Frances E., who intermarried with 
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Thomas Moorefield; Caroline E.,.who intermarried with 
John M. Wilcher; Nancy S., who intermarried with William 
George; Martha N., who intermarried with William D. Elam; 
Nicholas W., Augustus O., William W., Albert L., and 
James L. 

By consent of all the parties, except Martha N., who was 
a minor at the time, old Mrs. Garrard kept the slaves men- 
tioned inthe deed of trust, and used, employed and hired 
them out, and appropriated the proceeds to the support of 
the family, until the several members married and moved 
away. No account or return of the hire was ever kept or 
made. 

On the 4th of June, 1851, Martha N. intermarried with 
William D, Elam, having attained majority a short time 
before. 

James L. bought the share of William George and wife 
in the property, and afterwards died, and Edward Barnard 
became administrator of his estate. Barnard afterwards sold 
at administrator’s sale the two shares of.James L., and Wil- 
liam W. Garrard became the purchaser. William W. Gar- 
rard also purchased the shares of his brothers, Albert L. 
Garrard and Nicholas W. Garrard, and thus became the 
owner of five-ninths of the property. 

On the 4th day of November, 1858, William D. Elam, in 
right of his wife, filed a bill in equity against Nicholas W. 
Garrard, Augustus O. Garrard, Thomas Moorefield, William 
W. Garrard, Albert L. Garrard, John M. Wilcher, and Ed- 
ward Barnard, administrator of James L. Garrard, deceased, 
setting forth the facts aforesaid, and alleging, also, that the 
negroes thus used and employed by old Mrs. Garrard, with 
the consent of all the parties, except his wife, and for the bene- 
fit and support of the family, were worth, in the aggregate, 
the sum of $4,700 00, and that they were worth, for hire, 
from the Ist day of January, 1851, to the 1st day of January, 
1859, the aggregate sum of $5,900 00, no part or benefit of 
which was received or enjoyed by himself or his wife. 

The bill prays a discovery as to the facts charged, and that 
the defendants may be compelled to account to the complain- 
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ants for one-ninth part of the hire of the negroes from the 
1st day of January, 1851. 

William W. Garrard, in his answer, admits most of the 
facts charged in the bill, but denies that the negroes were 
worth, for hire, the sum stated in the bill, but he admits that 
from 1851 to 1859, if hired at the usual rates, they would 
have been worth from $3,500 00 to $3,675 00. He also 
denies that he ever controlled said negroes, or derived any 
benefit from them, having left the family in 1835, and paid 
his own expenses ever since. 

Barnard denies all knowledge of the facts stated in the 
bill. 

The bill was taken pro confesso as to Thomas Moorefield, 
Augustus O. Garrard, Nicholas W. Garrard, and John M. 
Wilcher. 

Complainant filed his affidavit stating that if the last named 
parties were to answer the bill, he believed that they would 
admit the allegations of the bill. 

The case went to ¢he jury upon the bill, answers and affi- 
davit alone. 

The presiding Judge decided that, under the pleadings and 
facts, as submitted to the jury, the complainant could not 
have a decree against respondents for the hire of the negroes, 
and the jury found accordingly. 

The decision of the Judge is the error alleged. 








| 
W. D. Eva, for plaintiffs in error. 


| i Down1na, for defendants in error. 
By the Court—Lyon, J., delivering the opinion. 


On the 3d March, 1831, Jacob Garrard, then in life, con- 
veyed certain slaves to William S. Hardin, in trust for the 
use of his children, by his wife, Martha, then and now living, 
that should be in life at his death, of whom there were then 
seven living, the wife of complainant being one, and three 
others were subsequently born. The said Jacob died in 1842, 
leaving his wife and nine children surviving. After the 
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death of the said Jacob, his widow retained the possession of the 
negroes, and employed them for the support and maintenance 
of herself, and the like support, maintenance and education 
of such of the children as lived with her, until and as they 
respectively married and left her, some having married and 
left the house before the death of the father. Each one of 
the nine children was entitled to the one-ninth part of the 
negroes so conveyed. Complainants, William D. Elam and 
Martha N., one of the children entitled to a share of said 
property, were married in 1851, and this bill was filed by 
them in 1858, against the other children, to compel a distri- 
bution of said negroes, and to charge the property with the 
complainant’s share of the hire of the negroes up to the dis- 
tribution, on the following allegations: “ Immediately after 
the death of the said Jacob Garrard, ali of the property went 
into the possession of Martha N. Garrard,” the widow, “ by 
and with the consent of all the children who were of age at 
that time, complainant, Martha N., being a minor at that 
time and for many years afterward ;” that “ Martha N.,” (the 
widow,) “ took possession of said property, mentioned in said 
deed, and managed the same by and with and under the di- 
rections of one of her five sons, from the death of said Jacob 
Garrard to the present time, and there has not been any re- 
turn made or account rendered of the hire of said slaves, up 
to the following time;” and “complainant, in right of his 
wife, is:entitled to the one-ninth part, with interest on the 
one-ninth part hire.” The prayer is, that “the defendants 
account with complainant respecting his proportionate part 
of the value and hire of said negroes.” “When the cause 
came on for trial in the Court below, Judge Worrill ruled, 
upon the pleading, that the complainants were not entitled 
to a decree against the defendants for anything in the way of 
hire, and so it was decreed. To this ruling complainant 
excepted, and that is the only question made by this record 
for our determination. 

We think the Court ruled correctly, as there was no alle- 
gation in the bill that could have authorized a recovery 
against the defendants, or any one of them, for the hire of 
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the negroes or any part of it. One allegation is, that “all of 
the property went into the possession of Mrs, Garrard, the 
mother, with the consent of all the children that were then 
ef age.” Such consent is not even a circumstance to charge 
those consenting to the use of the’ property by the mother, 
with the hire of the property, to those who did not consent. 
It would be a strange rule that would create such liability. 
The only other allegation is, that Mrs. Garrard “ took pos- 
session of the property, and managed the same by and with 
and under the direction of one of her fivesons.” If she did 
take possession of and manage the property, she is liable for 
its use, and not her sons, although they might have directed 
her in its use; any stranger might have done so much, with- 
out incurring liability to the owner for its use. But suppose 
that the one of her five sons, who gave the directions as to the 
management of the property, thereby rendered himself lia- 
ble to the owners for hire, it does not follow that the balance 
of the children are liable for his act; and to have made the 
son liable under any circumstances, the bill ought to have 
shown, which one of the sons thus directed the management, 
and in that case, if his act created a liability, which we do 
not admit, it would be only a personal one, to be recovered 
in the ordinary way, and not by a proceeding in equity to 
charge his property, as if it were a special lien upon it. 
Let the judgment be affirmed. 
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AntHony G. WEAVER, plaintiff in error, vs. VirGrnta 
WEAVER, defendant in error. 


Where alimony has been granted to the wife, and fees ordered to be paid 
her counsel, pending a libel for divorce, and the libel is subsequently 
dismissed without trial, the order for alimony will be rescinded, but 
not that for the fees of counsel. 


Motion to rescind an order granting temporary alimony 
and counsel fees, in Baker Superior Court. Decided by 
Judge ALLEN, in December, 1861. 


Virginia Weaver instituted a libel for divorce, in Baker 
Superior Court, against her husband, Anthony G. Weaver. 
Pending the libel, the Court, on a proper application and 
showing, granted an order that the defendant pay into Court 
a certain sum of money to compensate the counsel of the 
libellant for bringing and prosecuting the libel, and also for 
the maintenance of the libellant pending the litigation. Sub- 
sequently to the passage of the order, and before any part 
of the money had been paid in, and after testimony had been 
taken by interrogatories and commission, and other prepara- 
tion had been made in the case, the libellant, by her counsel, 
discontinued the libel. 

Counsel for the defendant then moved to rescind the order 
for the payment of counsel fees and temporary alimony, and 
after argument had thereon, the presiding Judge decided to 
rescind the order as to the temporary alimony, and to affirm 
it so far as the counsel fees were concerned. 

This decision is excepted to by the plaintiff and defendant 
both; by the plaintiff, because of the partial recission of the 
order, and by the defendant, because it was not entirely 
rescinded. 


R. H. Cuark, for libellant. 


Strrozier & Smiru, for defendant. 
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By the Court.—LumMPKIN, J., delivering the opinion. 


Shall the judgment of the Court be affirmed? That the 
order allowing alimony to the wife should be rescinded, we 
think quite clear. For a payment to her, after the libel for 
divorce is dismissed, is nothing but a payment to the hus- 
band. He would have the right to receive the money. But 
counsel fees stand on a different footing, and the only ques- 
tion is: shall counsel be driven to his action at law to recover 
his fees, or shall the order already passed by the Court for 
that purpose be enforced? We see no reason for compelling 
counsel to resort to an independent action when his fees have 
been already adjudged by the proper Court, and consequently 
affirm the judgment of his Honor, Judge Allen, in both 
respects of it. 

Let the judgment be affirmed. 





Mitton CRAWFORD, plaintiff in error, vs. Joun P. GAuvL- 
DEN, defendant in error. 


* 

1. Where the verdict is right in itself, and should have been rendered, 
had the entire charge been given in accordance with positions rightly 
assumed by the plaintiff in error, it will not be disturbed because of 
erroneous instructions. 

2. Where there has been no levy made upon the property of a principal 
in judgment, and no notice given by the surety to proceed against the 
property of his principal, the rules of law regarding forbearance are 
the same after judgment as before. 

8. Mere forbearance towards the principal, in the absence of notice frem 
the surety to proceed against the former, does not discharge the latter. 

4, A promise to forbear, for a definite time, will not discharge surety, 
unless it be a promise binding in law upon the creditor, ‘‘ such as will 
tie his hands.’’ 

5. Nosuch promise is binding unless supported by a consideration, and 
the payment of a part of the debt is not a good consideration. 

6. The cases of Curan vs. Colbert, 3 Ga., 239, and Brown ys. Riggins’ 
Ex’ors, Ibid, 405, distinguished from this case. 

7. If an.attorney-at-law, controlling several fi. fas. in favor of different 
creditors against’the same debtor, be instructed by the plaintiff in the 
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senior judgment, to indulge the defendant for a specified time, and 
meanwhile cause the junior ji. fas. to be levied on the debtor’s prop- 
erty, and money thereby made, he commits no breach of duty towards 
his client, in the senior fi. fa., by applying the money so raised to the 
satisfaction of the junior fi. fas. 

8. In an action against an attorney for negligence or unskillfulness in the 
conduct of business, the Statute of Limitations commences to run 
from the time the negligent or unskilful act was committed, and plain- 
tiff’s ignorance of such act cannot affect the bar of the statute. 

9. A new trial refused on the ground of newly discovered evidence, for 
the reasons that it is cumulative, ahd that due diligence had not been 
used prior to the trial. 


Trespass on the case, in Decatur Superior Court. Tried 
before the Hon. Augustus H. HANsELL, Judge presiding, at 
October Term, 1860. 


The record in this case presents the facts and questions 
following : 

At the August Term, 1842, of Decatur Superior Court, a 
judgment was recovered in favor of Robt. Y. Jenkins against 
Demsey Harrell and William Wooten, principals, and John 
Harrell, security on appeal, for the sum of $4,146 10, prin- 
cipal debt, and $607 09 interest thereon, and $331 68 dam- 
ages for a frivolous appeal, with costs of suit. 

Upon this judgment a fiert facias was issued on the 17th 
of January, 1843. 

The judgment and fi. fa. were assigned to Milton Craw- 
ford, and the collection of the same was confided to John P. 
Gaulden as an attorney-at-law. 

At the time this judgment was rendered, and for some 
time thereafter, Dempsey Harrell had ample property, sub- 
ject to the lien of the judgment, to satisfy the same in full. 

About the 1st November, 1842, it was agreed hetween 
Gaulden and Dempsey Harrell, that if the latter would pay 
$900 00 on the fi. fa., he should be indulged for the balance 
for the space of twelve months, and Dempsey Harrell paid 
the money, and the indulgence was given. In November, 
1843, it was again agreed between Gaulden and Dempsey 
Harrell, that the latter should pay upon the fi. fa. $712 00, 
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and receive indulgence on the balance for another twelve 
months, which agreement was complied with and carried out. 

These indulgences were given by Gaulden with the knowl- 
edge and consent of Crawford, and the payments made were 
to go in reduction of the debt, although understood by Craw- 
ford to be a bonus or premium for the indulgence and for- 
bearance to press the collection of the fi. fa. 

There is a conflict in the evidence as to whether John 
Harrell, the security on appeal, knew of and assented to 
these indulgences or not. Pending the two years for which 
indulgence was granted, the property of Dempsey Harrell, 
amounting to some $1,200 00, was sold at sheriff’s sale under 
fi. fas. of younger lien than the fi. fa. belonging to Crawford, 
which younger fi. fas. were also controlled by Gaulden, as 
attorney for the plaintiff, and the money arising from such 
sale was received and appropriated by Gaulden to the pay- 
ment of such younger fi. fas. 

Dempsey Harrell received a letter from Crawford, dated 
10th of September, 1842, in which it was proposed that the 
principal, interest and damages due on the judgment should 
be aggregated, and sixteen per cent. on the whole amount 
should be added, and that Harrell should give him a draft 
on New York for the amount, with such security as would 
be satisfactory to Gaulden and Strong, and that in the mean- 
time the judgment remain open as collateral security for the 
payment of the draft; then, all this being done, Crawford 
would forbear to press the collection of the ji. fa. until the 
Ist of October, 1843. 

This letter was shown by Dempsey Harrell to Gaulden, 
but it does not appear from the record that the arrangement 
was ever carried out, nor does it appear that the indulgence 
hereinbefore mentioned had anything to do with that arrange- 
ment. 

Some time before December Term, 1844, Gaulden placed 
the ji. fa. in the sheriff’s hands to be levied on the property 
of John Harrell, the security on the appeal. When the sub- 
ject was mentioned to him, he begged the sheriff to delay the 
levy until he could see his brother, Dempsey Harrell, and 
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get him to bring over his property to sell in the place of 
John Harrell, which request the sheriff granted. Some fif. 
teen or sixteen negroes of Dempsey Harrell’s were carried 
across the line into the State of Alabama early in January, 
1845, and there was no property of his which could be 
reached to satisfy the judgment. On the 10th of January, 
1845, the fi. fa. was levied on fifteen of John Harrell’s 
negroes, and on the 20th of January, 1845, John Harrell 
wrote to Crawford, begging him to indulge him a few months, 
stating in the letter that the levy could stand on the fi. fa,, 
and that there would be no danger; that his property was 
all subject to the debt, but that he wanted a chance to make 
the money out of Dempsey Harrell, in which he thought he 
could succeed. He insisted in the letter that he did not wish 
to make the debt less secure, but promised that if Crawford 
would give him a little time he should have his money ; that 
all the property he held was in his own right; that he did 
not intend to squander it, but only wanted to try Dempsey 
Harrell first, and would not ask Crawford to await any law- 
suit to condemn Dempsey Harrell’s property, and that if, on 
sale day, in May, 1845, any such issue arose, then his, John 
Harrell’s, property could be sold. 

John Harrell did make an effort to get property from 
Dempsey Harrell to satisfy the debt, but failed. 

On the 14th of February, 1845, John Harrell filed his 
bill in Decatur Superior Court, alleging that the indulgence 
was given to Dempsey Harrell without his knowledge or 
consent ; that Wooten was insolvent; and that by means of 
the indulgence to Dempsy Harrell by Gaulden and Crawford, 
the property of Dempsey Harrell was squandered and sold, 
and the proceeds applied to junior judgments in disregard 
of the rights of John Harrell, who was but a security. He 
further alleged in his bill, that when he asked the sheriff 
and Crawford to indulge him, as hereinbefore stated, he was 
not aware that indulgence had been granted to Dempsey 
Harrell, and that he made the promise to pay the money, and 
the admission that his property was bound for the debt, in 
ignorance of his rights as a security, and in ignorance of the 
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facts upon which he was discharged. The bill prayed, 
amongst other things, that an injunction issue, restraining 
the sale of his property under the fi. fa. until the bill should 
be answered, and heard upon its merits. 

The injunction was granted as prayed for, and the bill was 
also answered by Gaulden and Crawford. 

On the 14th of April, 1853, the equity case was compro- 
mised and settled by the parties upon the following terms, 
to wit: Dempsey Harrell paid in full of the fi. fa., $4,700 00, 
$2,343 00 in cash, and turned over to one Gibson, as agent 
of Crawford, fifty-six bales of cotton, which Gibson was to 
sell, and retain out of the proceeds a sum sufficient to pay 
the balance of the $4,700 00, and if there should be any 
excess, it was to be returned to Dempsey Harrell, and if a 
deficit, Harrell was to make it good. 

This settlement was placed on the minutes of the Court, as 
a disposition of the case. It also appears, from the record, 
that a rule was taken at the April Term, 1853, against Gaul- 
den for the money which he had collected on the fi. fa, as 
he and Crawford could not agree as to the fees due him in 
the litigation. Gaulden answered the rule, showing that he 
had collected on the fi. fa., at different times, the aggregate 
sum of $526 91; that he paid cost for his client to ‘appeal 
in the equity case, $42 124, and also $50 00 tb associate 
counsel in said equity case; that $900 00 at one time, and 
$712 00 at another time were paid on said fi. fa., and re- 
mitted to the plaintiff, and that, when the equity case was 
settled, $4,700 00 more were paid, making, in all collected 
on the fi. fa., $6,838 91; that as the case was litigated, diffi- 
cult and laborious, and protracted for near nine years, re- 
spondent, Gaulden, claimed ten per cent. on the amount for 
his fees in the litigation, to wit, $683 00; that on this basis 
the account would stand as follows: In hands of Gaulden, 
$526 91. Deduct therefrom the cost aforesaid, paid by 
Gaulden, $42 123, and Hines’ fee as associate counsel, $50 00, 
leaves in Gaulden’s hands $434 78. Deduct this latter 
amount from the $638 00, claimed by Gaulden for fees, 
leaves due to Gaulden, $248 22, which he asks may be re- 
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tained for him out of the fund in the sheriff’s hands, arising 
out of the litigation. 

Crawford, by his counsel, controverted Gaulden’s answer, 
charging him with unski!lfulness and mismanagement in the 
case, by which he, Crawford, was driven to employ other 
counsel, and compelled to compromise the equity case at a 
great loss, and that he, Gaulden, was only entitled to fees for 
prosecuting the debt to judgment in the first instance, and 
collecting and forwarding $1,612 00, upon which less than 
five per cent. was reasonable compensation. 

Upon the trial of this issue the jury awarded to Gaulden 
$300 00 for his fees, and he was directed to pay to plaintiff 
$226 91, the balance in his hands, 

On the 10th day of February, 1854, Crawford brought an 
action against Gaulden to recover damages for his unskillful 
management of the case against Dempsey Harrell and Wooten 
as principals, and John Harrell as security on appeal, alleg- 
ing misconduct on the part of Gaulden in granting indulgence 
to Dempsey Harrell, and allowing his property to be sold 
and the proceeds applied to younger fi. fas., whereby John 
Harrell, the security, was discharged, and Crawford was 
compelled to compromise the case in equity at a great loss 
and sacrifice of $2,500 00. 

In order’ to take the case out of the operation of the statute 
of limitations, the plaintiff alleged in his writ, that the fact 
of unskillfulness, misconduct and mismanagement were un- 
known to him until April Term, 1853, of Decatur Superior 
Court, when the facts were disclosed in the trial of the equity 
case aforesaid. 

To this action Gaulden pleaded as follows: 1. The gene- 
ral issue. 2. That the cause of action, if any, existed and 
accrued to plaintiff more than four years before the action 
was brought. 3. That the very question of unskillfulness 
and mismanagement, if any, was tried and adjudicated under 
the rule against defendant before stated, and that by the judg- 
ment on the rule, plaintiff was estopped. 4. That if plaintiff 
suffered any loss or damage, it was the result of his own act 
in compromising the case in.equity, and the indulgence of 
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Dempsey Harrell was by the consent and direction of the 
plaintiff, and that it was not such indulgence as discharged 
John Harrell, the security. / 

Upon the trial of the case in the Court below, the jury 
upon the facts aforesaid, and the charge given them by the 
presiding Judge, returned a verdict in favor of the plaintiff 
for the costs of the suit. 

Counsel for the plaintiff then made a motion for a new 
trial, on the following grounds, to-wit : 

1. Because the jury found contrary to the following charge 
of the presiding Judge: “that if the defendant had charge 
of the plaintiff’s fi. fa. for collection against D, Harrell and 
Wooten as principals, and John Harrell as surety, and when 

-money was raised by the sale of D. Harrell’s property by the 
sheriff, he, Gaulden, received and claimed the proceeds of 
such sale on junior fi. fas. in his hands as plaintiffs attorney, 
then John Harrell, as surety, was discharged to the extent 
of the money thus claimed and rezeived, and Gaulden thereby 
made himself liable to the plaintiff, unless Crawford or Gaul- 
den had given to D. Harrell such indulgence as prevented 
him from claiming the money on Crawford’s fi. fas. But if 
the evidence disclosed the fact, that in giving this indulgence 
the defendant reserved the right to claim any money that 
might be raised by sale of property under other fi. fas., then 
a failure so to claim the money made Gaulden liable.” 

2. Because the Court erred in giving that part of the fore- 
going charge, relative to Crawford’s giving indulgence, as 
there was no evidence that he ever gave any indulgence, ex- 
cept through the defendant as his attorney. 

3. Because the jury also found contrary to the following 
charge, given by the presiding Judge: “That if Gaulden 
was the attorney-at-law of Crawford, charged with the col- 
lection of this debt, and gave indulgence to D. Harrell for a 
valuable consideration, without the consent of John Harrell, 
the surety, then the latter was discharged, and Gaulden 
liable.” 

4th. Because the Court erred in charging the jury: that 
if the consideration of sixteen per cent. for delay or indul- 
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gence was a reduction of the debt, and not a bonus, then there 
was no consideration, and the indulgence given was not bind- 
ing, and the surety was not discharged, and Gaulden was not 
liable.” 

5. Because the Court erred in charging the jury, at the 
request of counsel for defendant, “that the mere indulgence 
to D. Harrell without consideration, did not discharge the 
surety, and if it did, if such acts were done as would have 
discharged the surety, Gaulden is not liable to Crawford for 
them if Crawford authorized the acts; nor is Gaulden liable 
for any loss sustained by Crawford in consequence of his 
act,” there being no evidence justifying the charge. 

6. Because the Court erred in charging the jury: “that 
if Crawford, when he proposed to give time for the payment 
of the money, left the matter in taking security, to the dis- 
cretion of Gaulden and Strong, and Gaulden acted fairly, 
and took such security as was good at the time. or such as an 
ordinarily prudent man would have taken, he is not liable 
for the want of skill,” there — no evidence that he took 
any security. 

7. Because the Court erred in nemo the jury, at the 
request of defendant’s counsel, “that if Crawford agreed 
with D. Harrell to postpone the collection of his debt for one 
or two years, for sixteen per cent. bonus, and the sixteen per 
cent. was paid and accepted for the time, and in the mean 
time D. Harrell’s property was sold under younger, fi. fas., 
Gaulden was not bound to claim the money arising from the 

sale upon Crawford’s fi. fa. 

8. Because the Court erred in charging the jury, at request 
of defendant’s counsel, “that if Crawford did not instruct 
Gaulden to take additional security besides John Harrell, he 
was not bound to do so.” 

9. Because the Court erred in charging the jury, at the 
request of defendant’s counsel, “that if Gaulden was in- 
structed to see that the security was good, and John Harrell 
was the security, and good, he was not bound to take other 
security ; that if Gaulden was instructed to take security, 
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and took none, he is not liable if the damage resulted from 
some other cause, and not from his neglect to take security.” 

10. Because the Court erred in not charging the jury, as 
requested by plaintiff’s counsel, “that if the agreement to 
indulge one or two years at a reduction of sixteen per cent., 
though it might not have been binding on Crawford, yet if the 
agreement was kept, and the indulgence given and continued, 
and the risk of the surety was increased by the delay and 
indulgence, the security was discharged, unless the security 
had consented to the indulgence, and in that event Gaulden 
was liable.” } 

11. Because the jury found contrary to law. 

12. Because the jury found contrary to evidence. 

13. Because the jury found contrary to law, the evidence, 
the charge of the Court, and the equity of the cause. 

14. Because the plaintiff, since the trial of the case, had 
discovered new evidence, to-wit: that after the sale of D. 
Harrell’s property, by which some $1,200 00 was raised, 
there was a fractional lot of land also sold as his property, 
under a fi. fa. in favor of one Porter vs. D, Harrell, princi- 
pal, and John Chaseen as security, and that this was the last 
of D. Harrell’s property sold by the sheriff, and that John 
P. Gaulden, as plaintiff’s attorney, claimed and received the 
money on Crawford’s fi. fa., he, Gaulden, being the purchaser. 

This last ground was supported by the affidavit of plain- 
tiff’s attorney, who had the sole management of the case, the 
plaintiff residing in Mississippi, and also by the affidavit 
of James Griffin, the witness who was sworn on the trial of 
the case, but who had forgotten the facts whilst he was testi- 
fying. 

After argument had thereon, the presiding Judge overruled 
the motion, and refused the new trial. 

This decision is the error assigned. 


Mr. Justice Lyon having been of counsel in this case, did 
not preside when it was heard. 
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Davin A. VAsonN, representing WARREN & WARREN, for 
the plaintiff in error. 


Isaac E. Bower, for defendant in error. 
By the Court.—JENKIns, J., delivering the opinion. 


This case comes up on exception to the judgment of the 
Court below, refusing to grant a new trial on various grounds 
stated in the motion. ) 

Those grounds allege error: 1. In charges given and 
refused to the jury by the presiding Judge. 2. In the ver- 
dict, as contrary to the charge of the Court, to law, and to 
the evidence. 3. Exception is taken that the Court below 
did not grant a new trial on the ground of newly discovered 
evidence. 

We deem it unnecessary to consider the errors alleged 
against the charge of the Court in detail. We dispose of 
them all under a rule established by numerous decisions of | 
this Court, viz: that where the verdict is right in itself, and 
should have been rendered, had the entire charge been given, 
in accordance with the positions rightly assumed by the 
plaintiff in error, it will not be disturbed because of erro- 
neous instructions. 6 Ga. R., 324; 10 Ga. R., 429; 14 Ga. 
R., 55; 15 Ga. R., 155; 17 Ga. R., 267, 435; 22 Ga. R., 
237. The application of this rule will appear when we con- 
sider the exceptions taken to the verdict. 

Our enquiry, then, is, was this verdict right under the 
evidence and the law controlling the case? To arrive ata 
proper solution of this question, regard must he had to the 
allegations in the declaration constituting the gravamen of 
the action against the defendant. Of these there are two, 
viz: After reciting that the plaintiff had recovered a judg- 
ment against one D. Harrell and others, as principals, and 
one J. Harrell, as security on the appeal, the defendant 
being the plaintiff’s attorney of record in said judgment, and 
charged with its collection, the allegation is, that the said 
D. Harrell, one of the principal debtors, desired indulgence, 
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and the plaintiff proposed terms upon which it would be 
granted, among which was that the security should be satis- 
factory to Gaulden, (the said attorney and defendant in the 
case now before us,) that said Gaulden, as such attorney, had 
granted indulgence on said judgment for one year, without 
the knowledge or approbation of J. Harrell, the security on 
appeal, and without having taken other security, and by his 
gross negligence and unskillfulness in his management of 
the case had discharged said security in law, and that the 
principal defendants were wholly insolvent. 

Again, it is alleged that during the term of indulgence 
granted, the defendant, Gaulden had caused junior judg- 
ments against the said D. Harrell, (the principal debtor,) 
which were also controlled by the said Gaulden, as attorney 
of record, to be levied upon the pruperty of the said D. 
Harrell, and the money made, under said levies, to be 
paid in satisfaction of said junior judgments to the exclusion 
of plaintiff’s judgment, which, in law, was entitled to the 
preference by reason of its seniority. And finally, that plain- 
tiff was ignorant of these several delinquencies until April, 
1853, less than one year antecedent to the commencement of 
this action. Such is the plaintiff’s case. 

The evidence in support of the first allegation leaves us in 
doubt as to the instructions under which the defendant acted 
in granting indulgence. We might reasonably expect, in 
such a case, explicit instructions by personal communication 
from the client to his attorney. The witness, D. Harrell, 
does not know certainly, but believes Gaulden acted under 
a letter of instructions received from his client. No such 
letter, however, has been introduced by either party. D. 
Harrell testifies that» he exhibited to Gaulden a letter from 
his client (Crawford) agreeing to indulge him upon certain 
conditions, and that letter is in evidence. In it, after stip- 
ulating for a payment of sixteen per cent. of .the debt, 
Crawford continues: ‘“ Let the judgment remain open, and 
your security be satisfactory to Gaulden, and I am willing, 
and do promise, not to urge, or cause to be urged, before the 
Ist of October, 1843, etc.” 
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Here there is no direct stipulation for additional security 
for the debt. There was already security, and if that were 
ample, (as indeed the evidence establishes satisfactorily,) we 
think this stipulation, in the letter of the plaintiff did not 
make it incumbent upon the defendant to exact additional 
security. But it is said the very indulgence granted to the 
principal debtor discharged his surety, and that this rendered 
it obligatory on the attorney (defendant) to take new security, 

It does not appear to us that the legal effect of this indul- 
gence was to discharge the surety. We do not overlook the 
principle settled by this Court, that a judgment does not 
extinguish the relation of principal and surety previously ex- 
isting between the defendants, nor modify the duties which 

. the creditor owes to the latter. 

2. But we hold that where there has been no levy made 
upon the property of the principal, and no notice given by 
the surety to the plaintiff to proceed against his property, the 
rules of law regarding forbearance are the same before as 
after judgment. 

3. One of these rules is, that mere forbearance towards the 
principal, in the absence of notice to proceed from the surety, 
does not discharge him. 

4, Another rule is, that a promise fo forbear for a definite 
time will not discharge the surety unless it be a promise bind- 
ing in law upon the creditor, “ such as will tie his hands.” 

5. Still another rule is, that no such promise is binding 
unless supported by a consideration. 

By these rules we will test the effect of the forbearance 
actually given in this case. The facts disclosed by the record 
are, that on two different occasions the principal defendant in 
fi. fa. sought indulgence; that the plaintiff each time prom- 
ised to forbear for one year upon the payment of a specified 
portion of the debt; that these payments were severally 
made as required, and the forbearance extended as promised. 
Were these promises binding upon the plaintiff in fi. fa. ? 
Did they, in law, tie his hands during the stipulated term of 
forbearance? Certainly not, unless supported by a conside- 
ration. 
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In Pabodie vs. King, 12th Johnson’s Report, 426, this 
question came up directly between the parties to the promise 
of forbearance. ‘The debtor paid a portion of the debt, upon 
a promise of a certain forbearance, which promise was not 
kept, and the debtor sought to shield himself under it. Per 
Ourium, “the promise to forbear was a nudum pactum. In 
paying the $50 00, King did no more than he was legally 
bound to do, and the promise on the part of Pabodie was 
without any benefit to him, and occasioned no loss to King.” 
That is precisely this case. In the later case of Reynolds vs. 
Ward, and others, 5th Wendell, 501, the same Court held, 
that “a promise to pay interest, during the time of forbear- 
ance, forms no consideration for the agreement to forbear, 
when the debtor is already bound to pay interest.” The 
Court say, arguendo, “the promise to pay interest” was a 
promise to do precisely what he, (the debtor,) was bound to 
do, withont a promise. If the debtor’s promise to pay interest, 
creates no additional obligation, it is no consideration for a 
contract to delay.” In this case the question was made by a 
surety, as in the case at bar. We recognize as sound and 
well settled, the principles upon which these adjudications 
rest. Is a consideration less necessary to support a promise 
to forbear, than any other promise whereby the promisor 
loses an advantage or confers a benefit? When the principal 
debtor, D. Harrell, entered into the original contract, upon 
which the Court gave judgment, condemning him to pay 
certain money according to its terms, he received a corres- 
ponding benefit—an equivalent from the creditor. Shall he 
be allowed, after the lapse of years, to set up the payment of 
a portion of this same money, as a consideration for a new 
benefit, and thus go on from year to year, piling benefit after 
benefit upon the primary consideration fully balanced in its 
inception? If so, it were difficult upon the principle to find 
anudum pactum. 

If, then, the hands of the plaintiff in execution were at no 
time “tied” in law, (to use the expressive phrase of Gibbs, 
C. J., in Orme vs. Young,) the surety, J. Harrell, might at 
any time have required him to proceed against the principal 
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debtor. He did not so require—he was not vigilant—he 
remained quiet under his obligation of suretyship. 

6. In Curan vs. Colbert, 3d Georgia Reports, 239, this 
Court held, that the security in fi. fa. was discharged because 
the plaintiff, after having caused the property of the principal 
defendant to be taken in execution, without the consent of 
the surety, dismissed the levy and gave time to the principal, 
and because at or before the expiration of the indulgence the 
property of the principal had been removed from the State, 
and he had become insolvent. And in Brown vs. Riggins’ 
executors, Ibid, 405, they held the surety in fi. fa. dis- 
charged, because indulgence, for a definite time, (before the 
expiration of which he became insolvent,) had been granted 
to one of the principals, and because the property of another 
principal, which had been taken in execution, was afterwards 
discharged from levy. 

Those cases are easily distinguishable from this. Here, 
there has never been any property of the principal levied 
upon and afterwards discharged from the levy. Again, the 
last indulgence granted in this case, expired on the Ist 
November, 1844. At that time, and until the early part of 
January, 1845, (an interval of two months,) there was, of the 
principal debtor, property enough to have satisfied the ji. fa. 
in a county adjoining that in which the surety resided, which 
property was subject to the execution. During that interval 
the surety himself was threatened with a levy; inquired, with 
surprise, whether confidence in the principal had been lost, 
and only craved time to procure payment from the principal, 
or to have his property seized. This indulgence was granted 
by the sheriff to the surety, yet he did nothing for his own 
safety, but permitted the property of the principal, subject to 
the execution, to be removed from the State. Surely this 
case is not analagous to those of Curan vs. Colbert and Brown 
vs. Riggins’ executors. 

7. The second allegation is, that after plaintiff’s promise 
to indulge his debtor for one year, and corresponding instruc- 
tions to the defendant as his attorney, the latter caused certain 
junior fi. fas., (also under his professional control,) to be 
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levied upon the property of the same defendant, and appro- 
priated the money made under those levies to the junior fi. 
fas., in preference to plaintiff’s. It does not appear that the 
plaintiff’s instructions to defendant to indulge the debtor 
were qualified by any reference to the contingency of activity 
on the part of junior judgment creditors. They were positive, 
to indulge upon a specified partial payment, the attorney 
‘being satisfied with the security. The payment was made. 
As between client and attorney, then, the latter was positively 
inhibited from levying for twelve months. But he had other 
clients, who ordered that their money be made. Was he 
then to levy and sell again and again under the fi. fas. of 
his vigilant, active clients, and give the benefit to his inactive, 
indulgent client, indefinitely postponing the former? We 
do not so understand the duties and obligations of attorneys. 
Besides, be it remembered, that after the claims of his vigi- 
lant clients had been satisfied, and after the indulgence of 
his forbearing client had expired, there remained, according 
to the evidence, property enough of the principal debtor 
within reach of and subject to the fi. fa., which, before this 
property had been assigned, was taken by the plaintiff from 
the hands of the sheriff, to whom defendant had delivered it, 
with orders to make the money, and committed to a newly 
constituted agent. 

We have said we are by no means satisfied that the liabil- 
ity of the surety had been discharged, and connecting the 
subsequent conduct of the plaintiff with what we have already 
considered, and conceding, (for the argument,) that the ques- 
tion of the surety’s discharge was one of doubt and difficulty, 
we think he has discharged the defendant from all possible 
ulterior liability. The liability of the attorney depends upon 
the discharge of the surety, through his negligence and un- 
skillfulness. 

The surety was asserting by his bill in chancery against 
this plaintiff and defendant both, his discharge, by reason of 
their joint acts. They both, in their answers, denied his 
discharge. Pending this litigation, the plaintiff in error 
turns again to his principal debtor, without the concurrence 
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of the defendant in error, upon the payment of a large sum 
of money, releases said principal and his surety, by express 
contract, from all liability, and thus terminates the litigation 
in chancery with the surety. The attorney is thus effec- 
tually precluded, by the act of the plaintiff in error, from 
bringing the question of the surety’s discharge to the test of 
judicial decision. Having voluntarily, by express contract, 
discharged the surety, the plaintiff in error cannot be per- 
mitted now to turn upon his attorney and hold him respon- 
sible for alleged prior negligence and unskillfulness, whereby 
in law said surety had been discharged. 

In this case the defendant relied upon the Statute of Lim- 
itations. The acts of negligence and unskillfulness, charged 
in the plaintiff’s declaration, were done in the years 1842 
and 1843, and the action was commenced in the year 1854, 
an interval of more than ten years, whereas, by our Statute 
of Limitations, actions of this character must be commenced 
within four years after the right of action accrues. The 
plaintiff, however, alleges, in avoidance of the statute, that 
he was ignorant of the acts complained of until the month 
of April, 1853, when the cause of J. Harrell vs. Crawford 
and Gaulden came on to be tried, and the proofs were de- 
veloped. 

8. The doctrine is well settled, that in an action against 
an agent for negligence? or unskillfulness, the Statute of 
Limitations commences to run from the time the negligent 
or unskillful act was committed, and plaintiff’s ignorance of. 
the negligence or tnskillfulness cannot affect the bar of the 
statute. 3 Barn. & Ald., 288; do 626; 3 Barn & Cress., 
149; 5 Barn. & Cress., 259; 2 Carr & Payne, 238; 3 John. 
R., 523, (side); 20 John., 33; 5 Wendell, 30; Cheeves, 22 ; 
2 Strob., (L.,) 344. 

But, in this case, the plaintiff was informed by the bill in 
chancery of J. Harrell vs. himself et al., that these acts had 
been done by the defendant, and that J. Harrell insisted, he 
was thereby discharged. The record does not show precisely 
when plaintiff was served with a copy of this bill, but it 
appéars he answered it on the 22d of May, 1845. Could he 
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(if ignorance were a sufficient reply to the statute) claim to 

have been ignorant after that day? In a view of the case 

most favorable to him, were not the allegations in this bill, 

verified by the complainant, enough to put him upon enquiry? | 
Would the utmost stretch of liberality to him allow the 

statute to slumber after this information reached him? yet 

he slumbered after this more than eight years—more than 

twice the statutory limitation. 

It was urged in the argument that the statute did not begin 
to run until the case of J. Harrell vs. Crawford and others 
was ended. But it would seem from the record that that 
case never reached a final decree. It would seem that a de- 
cree was rendered in 1847, from which an appeal was taken, 
for a rehearing as a matter of right, under our peculiar judi- 
ciary system, and that the case was finally arrested by the 
compromise in 1858. If the Statute of Limitations was held 
in abeyance until final decree in that case, it follows that no 
right of action accrued anterior to such decree, and as there 
never was a final decree in that case, it would seem that no 
right of action ever has accrued to the plaintiff, so that his 
case is not aided by this argument. 

In every view of the case we are abundantly satisfied with 
the verdict. 

9. As regards newly discovered evidence, that ground of 
the motion for a new trial must fail under two oft repeated 
rulings of this Court : 

1. The newly discovered evidence was merely cumulative. 

2. The exercise of due diligence, to which other like evi- 
dence used on the trial should have stimulated the plaintiff, 
would readily have disclosed the facts if they exist. 

Let the judgment be affirmed. 
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Brown & CARMICHAEL, plaintiffs in error, vs. Way & Tay- 
LOR, defendants in error. 


1, The signature of the Clerk of any Court, whence bail process pendente 
lite may issue, is necessary to the validity of such process, and if not 
appended before the process was issued, an order to discharge the bail 
for that cause should, on motion, be allowed. 


Motion to discharge bail, in Sumter Superior Court. De- 
cided by Judge ALLEN, at October Term, 1861. 


This was an action brought by Way & Taylor against 
Brown & Carmichael to recover the sum of $11,827 70, 
alleged to be due by account. 

The action was commenced on the 21st January, 1858, in 
which bail was required by the plaintiffs. 

In the writ Brown was described as a resident of Sumter 
county, and Carmichael as a resident of Dougherty county, 

Brown being absent, was not arrested under the bail pro- 
cess, but was served by leaving a copy at his most notorious 
place of abode. 

Carmichael acknowledged service, and gave bail volun- 
tarily. 

Carmichael subsequently took. steps to avail himself of the 
benefit of the laws for the relief of insolvent debtors, and an 
issue of fraud was made up upon his schedule, and the issue 
continued by the plaintiffs, His securities then surrendered 
him in open court, and he was ordered into the custody of 
the sheriff until he should give other bail, and in default 
thereof, he should be committed to jail. Subsequently he 
was adjudged by the Court to be in no legal custody, and 
was discharged, but upon what ground the record does not 
disclose. 

On. the 22d of April, 1861, the plaintiffs sued out bail 
process pendente lite, upon the affidavit of Taylor, one of the 
plaintiffs, in which he deposes that the defendants are justly 
due the plaintiffs “in a suit now pending in Sumter Supe- 
rior Court, on appeal, the sum of eleven thousand eight hun- 
dred and twenty-seven dollars and seventy cents, principal, 
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besides interest, which is due and unpaid, and further, that 
deponent has good reason to apprehend the loss of said sum 
of money, or some part thereof, if the said defendants are 
not held to bail.” 

This affidavit was filed in the Clerk’s office of Sumter 
Superior Court, and process issued ‘thereon, but the Clerk 
failed to sign. the process. 

A sithiell ‘original and copy were sent to the county of 


Chatham, and Carmichael was arrested under it. 


At the October Term, 1861, a motion was made to dis- 
charge the bail thus taken pendente lite, on the grounds: 

1st. Because the affidavit was insufficient, in that it did 
not state that bail was not required at the commencement of 
the action, or being required, that it had been discharged. 

2d. Becatuse the record showed that bail was required at 
the commefitement of the suit, and had not been discharged. 

3d. Because the bail process pendente lite was not signed 
by the Clerk. 

4th. Because the Act of 1856 repealed the law authorizing 
bail pendente lite, in cases where bail was required at the 
commencement of the suit. 

The presiding Judge refused to discharge the bail, and 
that refusal is the error alleged. 


N. H. Smiru, HAtt, for plaintiffs in error. 
Por and CLARK, representing SCARBOROUGH, contra. 
By the Court.—JENK1nsS, J., delivering the opinion. 


It is unnecessary to consider any but the third ground 
upon which the motion to discharge the bail pendente lite was 
predicated, viz: “that the bail process pendente lite, was not 
signed by the Clerk.” 

Process is a mandatory precept, issuing from a Court. The 
mandate is set forth in the body of the instrument, which we 
call a process, and this may be printed, or written out by any 
scrivener, but it is the signature of the proper officer which 
gives it efficacy. From the instrument itself, the person to 
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whom it is addressed, or who is to be affected by it, learns 
what is required of him; from the official signature he learns 
that it emanates from a Court authorized so to command him. 
The mandate, without the authenticating signature, is no 
more “process” than would be the signature without the 
preceding mandate. This would seem sufficiently clear, and - 
has been repeatedly held by this Court, regarding original 
process. By the Act authorizing bail pendente lite, the Clerk 
is the officer required to issue the process, and is, therefore, 
the proper officer to sign it. The record discloses the fact 
that the precept, which, with the Clerk’s signature, would 
have been the bail process in this case, had no signature ; 
there was therefore no bail process pendente lite, and for this 
reason the motion should have been sustained. It is sug- 
gested, arguendo, that as the defendant resided out of the 
county, there were probably a first and second original pro- 
cess, that the first original may not have been signed, and 
the second, under which the arrest was made, may have been 
signed, and that that’ would be sufficient. The answer is, we 
are governed by the transcript of the record. 
Let the judgment be reversed. 





Joun W. Lester, plaintiff in error, vs. THE STATE OF 
GerorGIA, defendant in error. 


The granting or refusing of bail is a matter within the sound discretion 
of the Court below, and this Court will not control that discretion un- 
less it has been flagrantly abused. 


Motion for bail, in Dougherty Superior Court. Decided 
by Judge ALLEN, at December Term, 1861. 


John W. Lester stood indicted in Dougherty Superior 
Court for the murder of Albert G. Owen. 

He was arrested under the charge on the 27th of June, 
1861, and had been confined in jail ever since that time. 
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At the December Term, 1861, he was put upon his trial 
for the offence, and the jury failing to agree upon a verdict, 
after deliberating for about thirty-eight hours, were dis- 
charged, and a new trial declared by the presiding Judge. 

Counsel for the defendant then moved the Court to admit 
said defendant to bail, and predicated their motion upon the 
certificate of Drs. William P. Jennings, M. D., 8. 8. Craw- 
ford, M. D., and J. P. Hardwick, M. D., in which they state 
that they had examined the prisoner in the jail of said county, 
and fonnd him suffering from a deranged state of his heart, 
and his general health impaired, which they regarded as the 
result of his confinement in said prison. The physicians 
recommended, for the benefit of the prisoner’s health, that he 
be allowed the privilege of taking exercise in the passage of 
the jail, under the supervision of the jailor, at least three 
hours every day, and also that he be changed into another cell 
that is better ventilated than the one he wasthen in. These 
recommendations were made by the physicians, believing as 
they did that it would tend, to a great degree, to the restora- 
tion of the prisoner’s health. 

The presiding Judge refused to admit the prisoner to bail, 
but passed an order, “that the sheriff and jailor should have 
leave to remove the prisoner to another cell not unsafe, and 
otherwise to better the condition of the prisoner’s health, if 
not inconsistent with the due custody and safe keeping of the 
said prisoner.” 

This ruling and decision of the Judge is complained of as 
error, and its reversal is asked by the plaintiff in error. 


R. H. Cuark, Srrozier, for plaintiff in error. 
D, A. Vason, contra. 
By the Court—Lyon, J., delivering the opinion. 


The granting or refusal of bail in criminal cases is a matter 
resting in the sound discretion of the Court, to be exercised 
or not, according to the facts of each particular case. Corbitt 
vs. the State, 24th Georgia Report, 392. Before this Court 

VoL, xxx1mI—13. 
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will interfere to control the judgment of the Court below in 
a matter resting solely in its discretion, it must be made to 
appear, that it has been exercised in an arbitrary, unjust and 
oppressive manner, In other words, that such discretion has 
been flagrantly abused. Loyless vs. Harrell, 15th Georgia 
Report, 566, and cases cited. 

The ground upon which the application for bail was passed 
in this case, and in which it was insisted that the Court had 
abused its discretion, was that a continued incarceration put 
the prisoner’s life in great jeopardy, and that it was necessary 
that he.should be admitted to bail to restore his health, 
already impaired by confinement, etc. The position of coun- 
sel is not sustained by the evidence offered—the certificate of 
physicians. They say that they find him, upon examination, 
“suffering from a deranged state of his heart, and his general 
health impaired,” which they regard as the result of his 
confinement in said prison.” ‘There is not a conjecture, 
hazarded by the physicians, that the life of the prisoner will 
be endangered by further imprisonment. Nor do they re- 
commend his enlargements, on the contrary, they advise some 
sanitary regulations that physicians would prescribe most 
probably in the case of the soundest of persons in close con- 
finement. 

To require the Court to grant bail in such a case would 
be a most dangerous precedent, for there are few men whose 
health is not impaired by close confinement in a prison suffi- 
ciently close and strong to prevent their escape. At all events, 
a prisoner would always be able to get a certificate of an opin- 
ion on the subject, most generally one that he would be en- 
titled to, as in this case, but always one some how or other. 

Let the judgment be affirmed. 











MACON, JANUARY TERM, 1862. 195 

Taylor vs. Jeter. 

a “tec Po 

ELEAZER TAYLOR, pladntift § in error, vs. Pl JETER, 
defendant in error. 









1. The father of a minor, born in wedlock, is its natural guardian, and 
as such is entitled to its custody and management. 

2. A grant of letters of guardianship over the person and property of © 
such a minor to the father, by a Court of competent jurisdiction, 
where they are domiciled, strengthens the claim of the latter when 
contested beyond that jurisdiction. 

3. A judgment or decree divorcing husband and wife, a vinculo matri- 
monti, and giving the custody and edugation of a child of the mar- 
riage to the wife, does not empower her to appoint a testamentary 
guardian for that child, the father surviving. 

. A testamentary guardian cannot, by will, transfer the custody of his 
ward to another. 

5. The place of a child’s birth is in law its domicil, if it were at the time 
the domicil of its parents. 

6. The domicil of birth of a minor continues until he has obtained a new 
domicil. 

7. A minor is incapable of changing his domicil during minority. Nor 
can a stranger, without the consent of the minor's father, (if in life, ) 
change it by removing his person. 

8. If a minor, without the consent of his father, (still in life.) be removed 
by a stranger from another State, where he and his father have until 
such removal been domiciled, to the State of Georgia, his removal is a 
tort, which the Courts of Georgia will not sanction. Whilst they will, 
when necessary, interpose for his protection, they will nevertheless 
recognize the authority over him of the father as natural guardian, 
unless shown to be an unfit or unsafe custodian. And if the father 
had been approved as a fit and proper custodian by a Court of the 
State whence his child had been removed, having competent authority, 
they would not overthrow his authority except upon a distinct issue, 
and upon the most direct and overwhelming evidence to the contrary. 


i 


Habeas corpus. Decided by the Hon. E. H. Worritt, 
at Chambers, on the 3d of July, 1861. 


The question in this case springs out of the following state 
of facts, to-wit: Samuel Jeter, a man between fifty and sixty 
years of age, intermarried with Sarah Taylor, a girl seven- 
teen or eighteen years of age, in the spring of 1853. They 
lived together until the latter part of the year 1858, when a 
controversy arose between them in relation to the signing of 
a deed by the wife with her husband, conveying a tract of 
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land to a gon of the husband by a fornicr wifed Pas wire 
refusing to sign the deed, was told by her husband to leave, 
and take her damned child with her. She had a little boy 
by the name of Oscar T. Jeter, then about five or six years 
old. She packed up her trunk, and called a servant to carry 
it out for her, and the husband interposed, saying, “by G—d, 
no more calling on negroes here, wait upon yourself ;” where- 
upon she carried the trunk into the porch herself. She left 
the house leading her little boy, and walking down the road 
toward her father’s house, The husband declared to as many 
as three persons, on different occasions, that the child was not 
his, that there was not a drop of his blood in the child’s 
veins, that he was incapable of propagating, and that if he 
was capable, he was absent from home about the time the 
child was conceived. The wife was proven to be of good 
character, virtuous, chaste, intelligent and discreet. After 
the separation the wife filed her bill in equity in the Chan- 
cery Court of Chambers county, Alabama, for a divorce and 
alimony, in which case it was decreed, amongst other things, 
that a divorce be granted; that the husband deliver up cer- 
tain property to the wife; and that he also pay her as perma- 
nent alimony the sum of $20,000 00. 

It was also decreed that the custody and education of the 
child, Oscar T. Jeter, be given to the wife. 

On the 8th of March, 1860, Sarah Jeter executed a will, 
bequeathing all her property (with some trifling exceptions) 
to her son, with limitation over, if he should die without 
issue, and appointed her father, James Taylor, executor of 
the will, and also declared in the will a wish that he should 
be appointed guardian of her child until he became of age. 

The will was duly proved, after the death of Mrs. Jeter, 
on the 5th of April, 1860, and James Taylor exercised the 
duties of said guardianship up to the time of his death. 

On the l5th of March, 1860, previous to his death, James 
Taylor made a will, in which the guardianship of the child, 
Oscar T. Jeter, was confided to his son, Eleazer Taylor, who 
was appointed one of the executors of the will, with direc- 
tion to execute Sarah Jeter’s will also. 
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On the 3d day of December, 1860, Samuel Jeter petitioned 
the Court of Probate for the county of Chambers, in the 
State of Alabama, stating that the child was his son, that he 
resided in said county of Chambers, and had an estate worth 
$28,000 00, and prayed that he might be appointed guardian 
of the person and estate of said child. 

Daniel Taylor, another uncle of the child, filed objections 
to the application, which objections were demurred to, and 
the demurrer sustained. 

‘Daniel Taylor declining to plead over, the prayer of Jeter 
was granted, and he gave good security and was appointed 
guardian of the person and estate of the child. 

After the death of James Taylor, Eleazer Taylor removed 
the child to his residence in Marion county, Georgia, and 
applied for and obtained letters of guardianship over the 
person of said child, in 1861. 

On the 30th of April, 1861, upon application of Samuel 
Jeter a habeas corpus issued directing Eleazer Taylor to 
bring up the child and show why he detained him. 

Upon the hearing of the habeas corpus, upon the facts 
before stated, Judge Worrill awarded the custody of the 
child to the applicant, Samuel Jeter. 

That decision is the error complained of. 


B. Hi11, for plaintiff in error. 


WILEY WILLIAMS, contra. 
By the Court—JENKInS, J., delivering the opinion. 


This is a contest between the father and a maternal uncle, 
of achild under fourteen years of age, (the mother being 
dead,) for the custody of the child. The case came before 
the Court on a return to a writ of habeas corpus, sued out 
in Marion county by the father against the uncle. The 
answer admits the possession, in respondent of the child, and 
asserts his right to such possession. 

The Court below awarded the possession of the child to the 








198 SUPREME COURT OF GEORGIA. 


Taylor vs. J eter. 








father, (plaintiff in habeas corpus,) and the respondent ex- 
cepted. 

The record discloses the facts, that at the birth of the child, 
Oscar T. Jeter, the subject of litigation, his parents were 
domicilled in Chambers county, Alabama; that they, with 
the child, continued to reside in that county and State, until 
the death of the mother, early in the year 1860, when, or 
shortly thereafter, (the father then and still residing there,) 
respondent, who resided and now resides in Marion county, 
Georgia, without the consent of the father, removed the child 
to the latter county and State. 

The defendant in error, who was the promovant below, 
rests his claim to the custody of the child, 

1. Upon his natural guardianship, the result of paternity. 

2. Upon an order and judgment of Court of Probates of 
Chambers county, State of Alabama, appointing him guar- 
dian of the person and property of the child, after the death 
of the mother, to-wit, in December, 1860. 

This evidence unquestionably makes a prima facie case for 
the defendant in error. 

1. It were a useless expenditure of time and labor to 
adduce either argument or authority in support of the general 
proposition, that the father is the natural guardian of his own 
minor child, and as such entitled to its custody and manage- 
ment. 

2. And again, if that right were in this case imperfect, it 
received judicial recognition and confirmation in the order 
and judgment of the Court of Probates of Chambers county, 
Alabama, (wherein the minor was born and domiciled,) ap- 
pointing the defendant in error guardian of the person and 
property of his child. We assume, now, that the domicil of 
the child was unchanged at the time of this appointment. 
That proposition will be fully discussed in considering the 
case made by the plaintiff in error, to which we now proceed. 

The plaintiff in error relies for his defence, 1. upon docu- 
ments drawn from the records of Chambers county, Alabama, 
viz: 1. A decree in chancery, whereby, at the suit of Sarah 
Jeter, (the mother,) she was divorced absolutely from Samuel 
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Jeter, the father, and the custody of the child awarded to 
her.. 2. Her last will and testament, appointing James Tay- 
lor, (her father) guardian of Oscar T.; and 3. The last will 
and testament of said James Taylor, appointing plaintiff in 
error his guardian. 2. Upon the order and judgment of the 
Court of Ordinary of Marion county, Georgia, appointing 
him guardian of the person of said Oscar T. 3. How far, 
then, do the Alabama records avail him to overcome the 
claim set up by the defendant in error? In the absence of 
the decree in chancery it is not pretended that the mother 
could, by last will and testament, appoint a guardian for the 
child, the father surviving her. Whether or not she could 
do so, under any circumstances, in Alabama, we need not con- 
sider. In Georgia, there is an enabling statute, authorizing 
widowed mothers todoso. It is enough for our purpose that 
in this case that authority is claimed for the mother, from the 
decree alone. What then is the decree, and what its extent 
and force? It is simply “that the custody and education of 
the child of the marriage be, and the same is hereby given to 
the plaintiff,” (the mother.) It does not dissolve the relation 
of parent and child between Samuel and Oscar T. Jeter— 
does not’ bastardise the latter. 

What the result would have been, had the Court gone 
farther and attempted, by decree, to separate between father 
and child as effectually as it had done between husband and 
wife, to disfranchise the child forever from paternal authority, 
we need not pause to inquire. It is enough for our purpose, 
that no such stringent action seems to have been contem- 
plated ; certainly none such was taken. The decree of the 
Court annulled the marriage—put an end to the cohabition 
of the parents, and consequently to their joint control and 
nurture of the child of the marriage. To avoid future contest 
between them, touching this matter, it awarded to the mother 
this control and nurture, influenced, doubtless, in no small 
degree by the consideration, that at the then tender age of 
the child, nothing could replace a mother’s assiduous nurture 
and plastic government. Touching the guardianship of the 
child, the decree settles nothing, except as between the father 
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and mother under then existing circumstances. The Court 
wisely left the matter to be dealt with, in the future, under 
altered circumstances, as the interests of the child, controlled 
by the law of the land, might require. The mother survived 
the divorce a short time only, but during the brief interval 
exercised without let or hindrance, the delegated author- 
ity. In anticipation, however, of her demise, she attempted, 
by testamentary disposition, to devolve the guardianship of 
her child upon her own father, to the exclusion of his, Whence 
was the authority to do this derived? Certainly not from 
the terms of the decree. Did it then result from the nature 
of the office? Is the office of guardian or trustee, appointed 
by the Chancellor, transmissible by the will of the appointee? 
We hold that it is not. It is a personal trust, revocable 
during the life of the appointee, (upon a proper case made,) 
by the rightful tribunal, and invariably terminating with 
that life. 

In this case, however, there appears to have been no inter- 
ference by the father, until after the death of the testamen- 
tary guardian appointed by the mother, which death occurred 
soon after her own. 

4. The guardian of her testamentary appointment (James 
Taylor) attempted to devolve the trust, thus irregular- 
ly coming to him, upon the plaintiff in error, by like tes- 
tamentary disposition. Assuming the trust, the plaintiff 
in error took the child into his custody, and removed him 
from the State of Alabama to the State of Georgia. What- 
ever may be said of the validity or invalidity of the first 
testamentary appointment we hazard nothing i in holding the 
second utterly void. 

“ A testamentary guardian cannot, by deed or will, trans- 
fer the custody of his ward to another.” Shelford on Mar- 
riage and Divorce, 691, citing Vaugh, 179. Villaseal vs. 
Mellish, 2 Swanst., 533. 

The ies ital, therefore, from the State of Alabama 
do not sustain the fight of the plaintiff in error to the cus- 
tody of the child. 

He must stand or fall upon the letters of guardianship 
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granted him by the Court of Ordinary.of Marion county, in 
the State of Georgia. It appears by his own showing that 
he did not obtain the custody in virtue of this appointment, 
but sought to strengthen it thereby. Was this a valid ap- 
pointment? It was not an appointment induced by the 
minor’s accession to property lying in that county, or being 
under the control of that Court. We have no evidence of 
such occurrence, and mortover it was a guardianship of the 
person only. How, then did that Court acquire jurisdic- 
tion over this minor? It becomes necessary to inquire 
where his domicil was, 

5. The rule of law is “that the place of birth of a person 
is considered as his domicil, if it is at the time of his birth, 
the domicil of his parents.” Story’s Conflict of Laws, sec- 
tion 46. The evidence discloses that Chambers county, Ala- 
bama, was the domicil of this child’s parents at the time of 
his birth; that it still continues to be the domicil of his 
father ; and that he actually remained there until a short 
time prior to this appointment. 

6. Another rule of law is, “that the domicil of birth of 
minors continues until they have obtained a new domicil. 
Ibid. 

7. And still another rule is, “that minors are generally 
incapable of changing their domicil during their minority, 
and therefore retain the domicil of their parents.” Ibid. 

The conclusion is, that this child has not now, nor ever 
has had, any domicil other than Chambers county, Alabama. 
He was wrongfully transferred thence to Marion county, 
Georgia, and as he could not change his domicil, so neither 
could a stranger by the wrongful removal of his person. 

The plaintiff in error stands before the Court in the atti- 
tude of one who tortiously seized and abducted a minor, 
thereby claiming to have given jurisdiction over his person 
to a Court in Georgia, and then calling upon that Court to 
exercise that jurisdiction in legalizing the tort. Doubtless 
he meant kindly, meant well, to the infant, and that may be, 
if not a justification, a paliation of the act, in a moral point of 
view, but in law there is for it neither the one nor the other. 
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Our conclusion is, that at the time of the grant of letters 
of guardianship to Samuel Jeter, by the Court of Probates 
of Chambers county, Alabama, there had been no such change 
of domicil of the child as divested the jurisdiction of that 
Court, and consequently none which gave jurisdiction to the 
Court of Ordinary of Marion county, Georgia. And further, 
that in the absence of both grants of guardianship, the father, 
as natural guardian, is entitled to the custody of the child, 

8. It was earnestly and forcibly urged upon our considera- 
tion, in the argument of counsel for the plaintiff in error, 
that, as appears by the evidence, the defendant in error, 
though occupying a paternal relation to the child is an unfit 
person to be entrusted with his control and: education, and 
that Courts, in their discretion, should always refuse to exer- 
cise the extraordinary power here invoked in behalf of such 
an applicant. 

That in such cases Courts should always look with an eye 
single to the interest of the minor, and never commit him to 
improper or unsafe custody, is freely admitted, but to the 
appeal made in this case there are sufficient replies: 

First. The question of the fitness or unfitness of the appli- 
cant to be the custodian and educator of a minor, does not 
appear to have been made in the Court below. There is no 
allegation of his unfitness in the respondent’s answer to the 
habeas corpus, nor was there any evidence directly to the 
point. The plaintiff in error, when before the Court below, 
seemed to consider himself abundantly fortified by the record 
evidence (before recited) of his rightful guardianship. These 
reliances we have already shown cannot avail him. 

Along with the exemplification of the Chancery proceedings 
in Alabama came the evidence submitted to the Chancellor. 
Thus it incidentally appears that there had been a matrimonial 
quarrel between the parents of the child, ending in the ejec- 
tion by the husband, from his homestead, of wife and child, 
and a disowning of the child. Upon this evidence, thus 
incidentally adduced, and without any allegation of unfit- 
ness in the pleadings, the argument of counsel we are now 
considering is predicated. 
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Had the respondent to the habeas corpus intended to rely 
upon the ground of unfitness for the office in the applicant, 
the latter should have been notified of it by a distinct alle- 
gation in the answer, and there should have been direct, sat- 
isfactory proof adduced to sustain it. The door would then 
have been opened for the introduction of evidence in rebuttal. 
As the cause was conducted below, the applicant was war- 
ranted in supposing that the respondent intended to rely solely 
upon record evidence of his own superior claim to the cus- 
tody of the child. , 

Secondly. After the decree in chancery, and after the 
death of the mother, the defendant in error, induced by the 
consideration that the child had become possessed of consid- 
erable estate, applied to the proper tribunal in Alabama for 
letters of guardianship of the property, as well as the per- 
son, of the child. This application was resisted by another 
maternal uncle, a brother of this plaintiff in error. On 
demurrer to the caveat, the Court overruled it, and gave the 
caveator the privilege of pleading over, which was declined. 
The application was granted, bond and security taken, and 
letters issued. The vicinage wherein was the domicil of the 
father and the child, was within the jurisdiction of that 
Court. There the parties were known, evidence of the fit- 
ness or unfitness of the father for the guardianship easily 
attainable, and opposition actually made by one in the in- 
terest of the plaintiff in error, related in like manner to the 
minor. There should this contest have been waged—there 
only could it have been waged, but for the lawless removal 
of the minor. Shall the Courts of Geogria avail themselves 
of a tort to wrest from those of a sister State a jurisdiction 
properly appertaining to them? Wesay not; rather let the 
subject be remanded to them. The grant of guardianship 
by the Court of Probates does not, any more than did the 
_ decree in chancery, confer upon the appointee a vested title. 
It simply reposes in him a trust for the benefit of the infant, 
revocable whenever abused. 

We repeat, to the Courts of Alabama properly belongs this 
jurisdiction, with them is the responsibility, which, we doubt 
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below very properly remanded this tender victim of a family 
feud. 
Let the judgment be affirmed. 





